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•pHE following Volume is an enlarged 
tranflation of the principal part of 
BynkerOioek's " Quejliones juris Pub^ 
lici;' a work, the merits of which have 
long been known in the learned world. 
The firft impreffion of the Englifti Edi- 
tion appeared in the year 1759: during 
the intervening period it has become 
very fcarce ; and, being fold at an ex- 
travagant price, the publifhers have 
been, induced to offer another Edition 
to the acceptance of the Public. In 
order to render the Volume more wor- 
thy of notice, the Editor has feduloufly 
correfted fome peculiarities of ftyle 
and pun6^tuation, and has fubjoined va- 
rious notes : the objeft of thefe is, to 
point out modern dfeviations from the 
Law of Nations, and to invite, rather 
than to gratify, inquiry on that impor- 
tant fubjeS,— Confcious of imperfec- 
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tion^ he fubmits his portion, with dif- 
fidence, to the candour of the Public ; 
in the hope, that this impreffion of a 
learned and ingenious work, will be 
found not altogether ufelefs, at the pre* 
fent important fituation of affairs. 
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War, what it is. 

■J^ANY and various have been the defini- 
tions of war. Cicero defines it to be 
n difpule by force; when, he fays, tbert are 
two forts of contejiy one by debate ^ the other by 
force ; by which latter fort of conteft, he cer- 
tainly means war *. 

This definition, however, feems too con- 
fined: cuftom has fo prevailed, that not 
the ad of hoftility, but the ftate and 
condition of the contending parties now 
goes by that name 5 fo that 'war is the fiat e 
orfituation of thofe^ confidered in that refpedl, 
who difpute by force of arms \. Another au- 



• DeOffic. lilb. 1. §.xx. 

'f Grotiu$ de jure Belli & Pads, 1, v c. i. $. 2. 
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thor calls it only " a jufl contention of the 
public arms *." But Mr. Bynkerflioek, an 
author of great reputation, has given a much 
fuller, and, I think, more perfcdt definition 
of war, which, he fays, is a contejl between 
independent fovtreigns^ who are therefore tf«- 
titled to purjue their own jufi rights by force, or 
by artifice '\, 

This'xJefinition fays, independent fovereigns, 
whether they be nations, or private men, 
where there is no community ; for, in this 
cafe, they are the fame. Nor can you, in 
ftricftnefs, call that a private war, which is 
carried on between mere private men : for, 
where there is no' community engaged, it is 
no war at all; feeing that nothing can be 
called private, but in contra-diftindlion to 
what relates to the public. Wherefore, when 
the whole community is not engaged in a 
war, it ceafes to be a private war, and be- 
comes private force or violence. Thus, if 
from a debtor, who owes me ten talents, I 
extort the debt, I incur the penalty of the 
Julian law againft private violence. For it 
is not neceflary, that men (hould be killed 
or wounded in fuch a cafe ; but he offends 
againft this law, who requires or extorts 
what is owing to him, by any other than 
lawful tticzns. . , 

The definition fays again, entitled to purfue 

• Albericus GentJlls de Jure Belli, c. 2. 
t Queft, Jur. Pub. 1. 1. c. i. See Hcinecius^if Jure 
J^ajejlatis tranfeuntitus, § ic)i. 



their own jufi rights. That is to fay, as far 
as defending or recovering them, which are 
the fole caufe of the war : but it i^ not to be 
noted that a war, thus begun, does not end 
here. No; the whole nation, which has 
conrvinitted the injury, and every privilege 
belonging |o it, feems thereby to have for- 
feited its rights to that nation which has fuf- 
fered, the injury. This certainly is the end 
and dcfign of the war, if the injured nation 
thinks fit to carry it to that' extremity : 
neither does the war ceafe, nor indeed ought 
it to ^eafe, when this has recovered juft fo 
tnuch as the other deprived it of. The 
whole ftate, as well pcrfons, as things, be- 
longs to the prince with whom we arc at war* 
Wherefore; as in the cafe of debt, we require 
the perfon of the debtor, and all his goods ; 
fo, in the cafe of te;^r, we acquire a kind of 
fight to the prince, and all his dominions. 
In the firft cafe, indeed, we can exacfl ncy 
more than is due to us ; but in the latter, 
human ties being in fome meafure diflblved', 
we take up arms with a defign of fubduing 
the enemy, and every thing that belongs to 
him ; making ufe of all that right which that 
prince himfelf had in his dominions : that is 
to fay, an abfolute power over all men and 
things wit'hin his territories. For it is a 
general and eflential condition of war^ that 
it cannot be limited and confined. 

It is faid, a conteft. By which word is not 
barely meant the ad: of fighting ; but alfo 
the very ftate of the war: for, the thing 
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being exprefled, the quality thereof is evi- 
dent. Thus, when lawyers define fervitude^ 
they do not underftand only that aiHon by 
which freemen are fubjecfted to the dominion 
of others ; but alfo the ftate and condition 
of flavery. Grotius himfelf obferves the 
fame, in his definition of waf, wjiich he has 
borrowed from Cicero^ 

It is added, by force ^ hot by JmJ} force only : 
for every kind of force is juji in war: and 
it is therefore y///?, becaufe it is lawful to take 
him at any difadvantage ; fuch as when he 
is difarmed, to deftroy him with poifon ; to 
aflault him with artillery and fire-arms, when 
he perhaps has no fuch weapons ; and, in ^ 
word, to deftroy him by eveiy method in our 
power. Grotius,^^ indeed, differs from this 
ppinion as to poifon, and fays, that the law 
of nations, (if not of all, yet of the more 
civilized )y allows not the taking the life of aii 
enemy by poifon, which cuftom, he thinks, 
was eftablifhed for general benefit, left dan- 
ger fhould be increafed too much, fince wars 
were become fo frequent. But it is probable 
it was firft introduced by kings. For, if their 
life be more fecure than that of others, when 
attacked by arms only, it is on the othef 
hand more in danger of poifon, unlefs pro- 
tedled by a regard to fome fort of law, and 
the fear of difgrace and infemy * . However, 
this general confent is much eafier to be fup- 



* Grotius de Jur.^ Belli & Paris, 1, 3, c. 4. J, 15, 



pofcd than proved. The Roman confuI<?, 
who informed Pyrrhus that one of his people 
had offered to poifon him, faid, " That wars 
J/jould be wagfd hy armi^ net by poijon\* but 
at the fame time they told him, " That it 
txai not for his Jake they gave him that informa-* 
tiortf hut that they mi^ht not incur the infamy 
of having caufed him to he dejiroyed in that 
manner'*.'^ But, if we confult reafon alone 
(that miftrefs of the law of nations) we fhall 
find, that every thing is lawful againft an 
enemy, as fuch. We war againH^ an enemy, 
becaufe we think that, by having offered us 
an injury, we have a right to feek the de- 
ftruftion of him, and every thing belonging 
to him : and, as this is the end and defign of 
our appearing in arms, what matters it by 
what means we attain that end? You can-^ 
not call that judge an unjuft one, who orders . 
an unarmed malefadtor to be put to death by 
an armed executioner: for, fliould you un- 
bind and arm him, it would no longer be in- 
flidling a punifhment adequate to his crim^, 
but giving him the chance of his courage or 
good fortune to efcape. 

If you think that you are at liberty tp 
make ufe of that fort of force or violenqe 
only, which your adverfary ufes againlt you, 
you confefs at the fame time his right to be 
equal to yours, notwirhftanding you make 
war againft him on account of the injury he 
has done you. But your enemy, in refped: 
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♦ Plutarch in Vit. Pynh, vol, i. 



to you, (lands in the place of the condemned 
perfon, and you ftand in the fame light in 
refpedt to your enemy ; but, in the eyes of a 
third, a friend to both, the caufe of each is 

. equally good, and both are in the right. 
'Deceit^ or Craft, (hould not be excepted 
in defining war, fince the difference is trif- 
ling whether you ufe artifice or courage 
againft an enemy. Authors think otherwife; 
but I admit of- all kinds of deceit, or cunnings 
perfidy alone excepted : and I except this, not 
becaufe it is unlawful or unjuft againft an 
enemy ; but, your faith being once pledged, 
he ceafes to be your enemy as far as that 
faith extends. When the very end and de- 
fign of war is to dcftroy an enemy by all 
manner of methods, there can be no other 
reafon, why fo many authors (hould oppofc 
the making ufe of deceit and artifice, than 
that thefe authors miferably confound greats 
ntfs of mind Cfometimes feen in warriors) with 
jujiice, of which alone we are treating. 

Jujlicein war is abfolutcly indifpenfible: 
Grcainejs of mind is merely voluntary, ^bat 
allows of your deftroying your enemy by any 
means : this grants to the enemy whatever he 
would arrogate to Jiimfelf, or defire (hould 

• be done to him in the like pafe; and thus 
war is carried on in the fame nianner as a 
duel. Jujiice admits of your having more 
men than your enemy, and of your making 
ufe of engines and arflriis which he has not: 
Great nefs of mind does not allow of thefe ad- 
vantages. Jufiice allows every kind of craft 
and artifice, except perfidy ^ but gre^tnefs of 



mind difdains them, even though the enemy 
Aiakes ufe of them ; for to pradlife deceit is 
the efFedl of cowardice, but a great mind is 
not afraid. 

But, whatever has been the opinion of 
thefe authors, we find fome of the greateft 
men have thought deceit not only lawful but 
commendable in war. Xenophon faid, there 
was nothing more profitable in war than 
fraud ; and we find that wife Prince, Ulyfles, 
famous for ftratagems in war. Grotius gives 
us many authorities both for and againft this 
opinion. Auguftine, '^ in a treatife on jus- 
tice, fays, ** IVben ajuji zvaris undertaken^ it 
matters not in jujiice who fights by open force^ 
Xind who by deceit.*^ To greatne/s of mind 
may be applied what the Roman Confuls 
wrote to King Pyrrhus : " we do not fight for 
hire or reward ^ or ztith deceit.*^ f Notwith- 
ftanding which, the Romans, as well as all 
other nations, fometimes regarded one, and 
fometimes the other. Perfidy^ indeed, is 
contrary to the very nature and rules of y///l 
tice ; by Perfidy I mean the breach or non-per^ 
formance of any agreement ^ voluntarily entered 
into with the enemy y during the war ; fuch as 
fijfpending all ads of hoftjlity for a certain 
time ; keepmg within certain limits in the 
enemy's country, where we may happen to be 
prifoner, when we havfe given our promife 
not to efcape, or exceed thofe bounds; meet- 
ing to negotiate, and endeavour to bring 



• Queft. 1.0. in Jofuam* t Gellius, 1, 3, c. 8* 
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about a peace, which ought always to be the 
end of war ; protefting thofe to whom we 
have given paflports and the like : for, though 
war, in its nature, deftroys or fufpends the 
ftate of fociety between two nations, we muft 
not thence conclude it is fubjedied to no law, 
and that all right and obligation are at an end 
between two enemies. That there is fuch a 
right of war obligatory, and that there are 
things unjuftand unlawful, even with refpecl 
to an enemy, is very certain ; for, although 
two powers are at war, they are not therefore 
difpenfed from keeping their word, and ful- 
filling the engagements they have made with 
each other during the courfe of the war. Nor 
can we make any diftindtion between the dif- 
ferent agreements we may enter into with an 
enemy ; for this is not merely the law of 
nations, but it is an obligation which the 
laws of nature lay upon us, to obferve fuch 
agreements inviolably, and relates as well to 
fuch agreements as do not tend to put an 
end to the war, but only to fufpend or mo- 
derate acfts of hoftility, as to thofe which tend 
to the re-eftablifhment of peace, Cicero juftly 
aflerts, that there is a right of war which 
ought to be obferved between the contending" 
parties, and that the enemy retains certain 
rights, notwithftanding the war. Eft autem 
jus etiam bellicum, fid-Jque juris jurandi fcepe 
cum bojiefervanda. * So FufFendorf fa)s an 
enemy may very juftly be impofed on by 



• D« Offic. 1. 3. J. 19. 



falfe reports and falfe news, but mud never 
have engagements made towards him violated^ 
where they are entered into voluntarily, by 
fome promife or agreement. And Grotiui 
very juftly obferves, that every promife con- 
fers a new and fpecial right on the perfon 
promifed, which is in force even among 
enemies, notwithftandipg their open hoftility : 
and that not only in exprefs promifes, but alfo 
in tacit ones, as where an interview is demand- 
ed, in order to treat of peace ; to capitulate; to 
bury the dead, or the like.* It is a faying 
worthy of remark, which was ufcd by Silius 
Ilalicus, who had been a Roman Conful, Opii^ 
mus ille Militice, cut pojlremum prirnumque iueri 
inter Bella FiJem : he is the bcft general who 
pundually obferves his faith with the* enemy. 
Of this opinion have all authors and all 
nations acknowledged thcmfelves. How 
well will this opinion fquare with the con- 
duct of a neighbouring nation, who entered 
Germany only as an ally to the Auftrians, in 
the war between them and Prullia, and un- 
der pretence of forcing a.paflage through the 
Eleiftorate of Hanover, feized not only that 
eledlorate and its revenues, but alfo all coun* 
tries and places belonging to the allies of 
Hanover, as Brunfwick, HelTc-Cairel, &€. 
and after entering into a convention for a 
cellation of arms to the jft of April, 1758, 
with the Hanoverian army, broke through 
almoft every article of that convention dc- 



♦ Dejure Belli & Pacis, lib. 3. c. i. §, 18. 
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fore it had fubfifted two months, and in the 
end obliged the oppreffed Hanoverians and 
their allies to refume their arms, which 
ended in a retreat from all thofe countries, 
as inglorious as hafty, though they had been 
juft before dealing out their revenues, as 
conquered countries. This was a breach of 
faith fcandalous to their country, and of 
which any nation, lefs fkilled in perfidy, would 
have been afliamed. But fuch has been the 
Conftant pradice of thefe people, that we may 
well apply to them what Valerius Maximus 
iaid of Hannibal : that he was a profefled 
enemy to the Romans, and to all Italy, and a 
greater to faith it/elf. 

Before I difmifs this fubjedl, I Ihall men* 
tion a definition of war^ given by Mr. 
pomat, though it appears to me rather inde- 
ijtnite and imperfect. " IVars^** fays he, 
'* are an ordinary conjequence of the differences 
tobich fall out between the fovereigns of two 
nations ,• who, being independent on each other ^ 
and having no common judge, do themf elves juf 
tice by force of arms, where they cannot or will 
not have mediators to make peace bttween them;* 
becaufe, adds he, they take in that cafe, for 
Jaws, and for decifions of their diiferences, 
the events which God gives to wars,* The 
definition of Demofthenes, in fewer words, 
is more defcriptive; when he fays, " That 
war is made againft thofe who cannot be re^ 



^mmUt 



* See Domat's Treatlie of Laws. c. 8. $. 4. 
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Jlrainedin a judicial way.* To which I (halj 
add one definition more, viz. That war is a 
fiatt of boftility between two nationSyJiates^prO'^ 
yincesy or parties ; or the exercije of violence^ 
under fovereign command^ againjl witbjianders. 
Thus force, authority, and refiftance^ *rc 
effential parts of war» 



CHAP. II. 

IVbetber a public Declaration is neceffary t$ 

make a War lawful. 

'THOSE, who have written on the fubjedl of 
public juftice, make many things requifitc 
to the lawfulnefs of a war\ and amongft 
them, tbat it be publicly declared either by pro^ 
clamation for that purpofCy or by fending a 
herald. The European nations feemed tp 
have embraced this opinion. It is undoubt^ 
cdly neceflary to make a demand of what 
we want, before we ufe force and arms : but, 
whether we may ufe force, after that de- 
mand refufed, without a public declaration of 
yoar^ is the fubjecT: of our prefent enquiry (a) ? 



■r*» 



♦ Oration on the Chcrfonefus. 

{a) The right of making war belongs to nations only 
as a remedy againfl injuftice ; and, though we may have 
juft cauie of complaint, and realonable latisfii£lion ha$ 
a&ually j){:en rtfuled, humanity requires us to give no- 
pte lo the ?ggre{lor, that we are reduced lo ihe ntceflity 
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Albericus Gentilis, a Spaniard, is of opinion^ 
thai it is no: lawful to ufe force before a pidlic 
declaration of war ; hecaufe all friend/hip is to 
be publicly renounced^ that nothing be done pri- 
vately, f The law of nature indeed decs 
not lay us under any neccflity of proclaiming ' 
ivar ; and fo Grotius J thinks, vi%, ivhcre^eitker 
force is repelled by force ^ or puniffjmeKt demand- 
ed of him who is the offender^ there no denounce 
ing of war is fcqi^ired. (b) And Latinus ob- 
ferves in Dionyfius Uaiicarnerfis (vvhv^re he 
complains of Ancas and the Troims, for hav- 
ing plundered his country without any roifon, 
and without having declared war; J ibat vkj-^ 
ever^ is attacked defends himfelf im-nedialtiy 
againft the aggrejjor. But, as often as one 



of reforting to open force. This is termed a dcdzration 
of wiir, and is nccefTary, not only for the realons alieaJy 
alTigned; but alio for the inflru6tion of our fuHr-fts, 
in order that ths date of the rignts or privileges, to which 
they are entitled from the time of making fach 'iccl .ra- 
tion, may be preci!-. ly -afcertained. See ihis fibjctt more 
fully diicufled in Vaitei/s " Law of Nations;'' 1.^. 
c. 4. §§, 5»— ,56. — Editor. 

t De Jure Belli, 1. 2. c. I. 

J De Jure Belli & Pacis, 1, 3. c. 3. §, 6. 

[b) Of a fimih^r opinion is Vat tkl ; who obferve?, 
that no fuch procedure becomes necciTary in the ca-.e of 
a defenfive war : for the enemy's declaration or open 
hoftility i^ a fufficient indication of the Hate of v arfnTe, 
although the modern Ibveicigns of Europe, when at- 
tacked, generally declare war Jn their turn. Nor, in 
certain cafes of offenfive war, is fuch declaration a mat- 
ter of neceflity ; fcjrinftance, when the aggredi.ig nation 
will not fufFer any h.rald or other miniftrr to make or 
prodaim it. VATttL {utfupra,) who fpccili^ various 
cafeb in §§. 57—65. — Editor. 



/ 



13 

thing is to be taken for another, or the goods 
of a debtor are to be feizcd for a debt, a de- 
mand is neceflary ; much more fo when the 
goods of fubjecls are to be feized forthe debt 
of the prince, whereby, it may appear we have 
no other way of recovering our own, or our 
debt but- by war. So a fovereign ought not 
to be attacked, cither for the debts or offences 
of his fubjedlrs, till fatisfaflion has been de- 
manded, the denial of which makes him in 
the wrong, fo that he may be deemed to be 
the caufe of the damage done to foreigners, 
or to render himfelf culpable towards them. 
No civil fociety, or other public body, is ac- 
countable for the faults of its particular mem- 
bers, unlefs it has concurred with them, or 
has been negligent in attending to its charge ; 
for, tQ make a man accountable for another's 
fault, there ought to be concurrence of know- 
ledge and per-miffion. Many authorities to 
this purpofe are cited by Grotius:* and, 
though he does not think a public declaration 
of war always necefTary, yet he conceives it 
ought always to be made appear that it is not 
the undertaking of a private perfon, but the 
Ivill of all the people, or the heads of them, 
towage war: and fo PufFendorf fpeaks of it 
as of the law of nations. Nicolaus Hertius, 
in his notes on PufFendorf, does not indeed 
deny but a declaration of war is grown cuf- 
tomary among nations ; though he thinks 
that cuflom has not the force of an obliga- 
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tion, ' Chriftiaaus Thomafius, * a man of 
found judgment, refers z, declaration of war 
(not improperly in my opinioji) to the offices, 
of hurnanity merely, to which no man can be 
compelled. He a(ks what is, or ever was 
the difference, between a war declared and not 
declared? Whether there are any laws be- 
longing to the oney which do not belong to 
the other ? He therefore denies that what 
Grotius alledges from Dion Chryfoftom, 
ought to refer to the law of nature merely ; 
\iz k Jeveral zvars are begun without declaration. 
Nay, he himfelf refers them to the law of 
nations, and immediately adds, '' // is a ques- 
tion woriby of a particular differ tat ion to explain 
it properly.'* Bynkerfhoek has been very full 
upon this fubjecfl, and is of opinion, that 
there is no confideration which makes a 
declaration of war abfolutely neceflTary, not- 
"withftanding it is one of thofe things which 
is right to be done, though not required by 
any kw. A war^ fays he, may commence 
Stom the public declaration, or from force 
ufcd on both fides : of which opinion he fup- 
pofes the States General to have been ; when, 
on 17th of January 1665, they declared that 
the Dutch fhips, which had been taken by 
thcEnglifti, might be claimed, becaufe they 
had been taken before a declaration of war, 
cranyforc^ ufed by the Dutcb.\ But a war 
may have its commencement from a denial 
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of jufticc, after a demand made; for a Itu 
fufal of juftice differs not from force. It is 
certainly neceflary, that what is due to us 
ihould be demanded to the utmoH: ; but it is 
not neceflary that this demand (hould be at- 
tended with threats of zvar, or a declar^^ 
lian. What Grotius has faid concerning a 
warnings may well i-elate to a demand only^ 
but not what he fays afterwards of a public 
proclamation. Reafon informs us> that wheit 
juftice ceafes, as is often the cafe amongft 
princes, every man may recover what another 
has unlawfully taken from him^ and refufes to 
reftore. If this be the cafe, then a dtclarati<m 
of war depends folely upon the will of him 
who declares it ; or is a certain folemnityV 
which could not be introduced without the 
common confept of natioos; but it is evi- 
dent that all nations do not agree in it. The 
ingenious Dr. Rutherforth, in his Ledhires on 
Grotius, obferves, that if they, who live out 
of civil fociety, Ihould kill a man, in their 
endeavours to get fecurity of him againit 
their fuffering the evil which they forefift 
to be otherwife unavoidable, there would^ be 
no injuftice in fuch defence, and the circum** 
fiances might be fuch as would clear the 
fad from the charge of inhumanity. If the 
perfon, againft whom there is this defign is 
morally certain of it, he has a right to de- 
mand fecurity ; the public authority would 
interpofe, and take care that he fliould have 
fecurity, if he lived ina ftate of civil fociety, 
and if there be no magiftrate, no public 
authority, the law of nature will allow him 




1^ 

to do what, in a ftate of civil fociety, the 
.magiftrate would have done for him : ,it will 
allow him to get fecurity for himfelf, and to 
make ufe of force in order to obtain it, when 
it cannot be obtained by any other means.* 
War was anciently of two kinds, either a war 
Jolemnly declared ^ ox a war not folemnly declared: 
a folemn war amongft the Romans had many 
circumftanccs attending it, and was not pre- 
icntly undertaken upon an injury received, 
without thefc folemn circumftances. The 
firft of thefe was Clarigatio;\ or demanding 
reparation for the injuries received. That 
not being done, there followed, fecondly, 
indiSion or denunciation of war\ thirdly, 
dilation or a fpace of thirty.three days before 
adual hoftility was u'fed; but generally ne- 
ceility and political con{i4^rations, both 
among them and other nations, did difpenfe 
with thefe folemnities which were found 
oftentimes too cumberfome and inconveni- 
ent ; efpecially where delays might occafion 
furprizai or irreparable damage to the com- 
monwealth, as where the advcrfe party made 
preparations \ which, if not fuddenly rcprefled, 
inight prove more dangerous and i^rrefiftible.- 

But thefe folemn denunciations of war had 
place only in offenfive or invaiive wars^ and 
even then h^d many exceptions. 

ill. If a war be adiually between two 
princes or ftates, and a temporary truce be 
made, as for a year or two, that term being 

^p— — i^— — ■ ■■ ■ ■ ■ I ■■ I ^^— i— ^ 
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expired, they are in a ftatc oi tvir vjitbout 
)any denunciation: for they are in the former 
condition, wberein they were before the truce 
made. 

ad. In cafe a foreign prince, in peace, vio- 
lates that peace, and becomes the aggreflbr, 
or invades the other, though without any 
denunciation 2 the prince that is upon his 
defence was not bound, neither was it nccef- 
fary for him, to make a folemn denunciation or 
proclamation of war: for this folemnity was 
thought neceffary only on the part of the 
aggrelTor. 

3d. If, after reparation fought for injuries, 
inftcad of reparation of the former, new in- 
juries are committed by the adverfe prince^ 
as killing an ambaflador, contemptuous re- 
jection of all reparation, or mediation touch- 
ing it, great provifions of hoftility, or the 
like, there this denunciation or dilation was not 
requifite in the aggreflbr : but when all is 
done, fupreme princes or ftates take them- 
felves to be judges of public injuries, and of 
the manner, means, ahd feafons for their re- 
parations, and what they judge fafeft and mod 
for their advantage is moft commonly done 
in thefe cafes, and they feldom want plau- 
fible excufes to juftify themfelves. 

Therefore, whether thefe methods are ob- 
ferved or not, yet, if defaSIo there be a war 
between princes, they and their fubjcds are 
in a ftate of hoftility ; and they ire in the 
condition of enemies to each other, but thefe 
folemnities arfe now, for the moft part, anti- 
quated. As tQ the wars of modern times^ 



they are of two kinds, txihtr f pedal or gcfie" 
tall f pedal kinds of war stre what we ufually 
call marque or reprifal(oi the rights of which 
I (hall fpeak more fully hereafter) and thefe 
again are of two kinds, ^^f/z^r^/ and particular. 
Particular marque or reprifal is gparited to 
particular perfons on pariicuter ^ occafions 
to right themfelves.* General marque or r^- 
frifal^ though it hath the effed of a waty yet 
is not a regular wary and it differs from it in 
twoanftances. Firft, it is not lawful for any 
perfon by aggreffion to take the fhip or goods 
of the adverfe party, unlefs he hath a com- 
miffion from the King, the admiral, or thofe 
who are fpecially appointed thereunto. 2d» 
It does not make the two nations in a per- 
fed: ftate of hoftility between them, though 
they mutually take one from another, as 
enemies ; yet many times thefe general repri- 
fals grow into a \QYy formed war* This waS' 
the cafe of the war between us and the Dutch, 
the' 2 2d of February, 1664; the firft begin- 
ning of w^hich was ortly byan adl of cbuncil, 
that inftituted a kind of univerfal reprifaly for 
which there were particular reafons of ftate ; 
but in procefs of time it grew into an actual 
war, and that without any war fokmnly de^ 
nounced ; which was the caufe of thie opinion 
of the States General, 17th January, 1665, 
mentioned above. So, in the year 1588, the 
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Spaniards invaded England, without aiiy de-^ 
tlaration of war as appears by Camden.* 
Thus nations fomctimcs engage fuddenly in 
ia war without any folemnity. 

But, though it does not appear, by the law 
of nations, that a folemn declaration of wat^ 
is abfolutely requifite, yet princes and ftates, 
that they may conquer with open force more 
reputably and glorioufly, do not eafily wage 
war without a declaration s and here again 
arifes that diflindion between ^r<fj^»<?/i of mind 
andjuflice, mentioned in the preceding chap* 
ter. The latter admits of force without a 
declaration t the former coniiders all things in 
81 braver light, ^nd thinks it inglorious to op- 
prefs an enemy unarmed and unprovided ; as 
well as unworthy to attack and defj^oil thofe 
who accidentally come under faith of public 
peace, which is fuddenly removed by no adt 
of theirs. Wherefore Polybiusf highly com-^ 
mends the peculiar manner of making war in 
ufe among the Grecians and Romans, as he 
alfo praifes them for abftaining from deceit 
and treachery in war; but this commenda- 
tion belongs to greatnefs of mind : of the 
Grecians, he fays, they ufed to appoint the 
place of battle j as did fome Earls of Holland 
we read of fince that time ; who, not only 
waged war by declaring it, but agreed upon 
time and place. Grotius ^ indeed thinks this 
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method of agreement unncceflary, and yet 
urges a declaration of war as if it were necef- 
fary ; and the reafon he gives for this necef- 
lity is, that it might manifcftly appear that 
the war is not commenced by private authority, 
but by the confent of both nations or their 
fovereigns. And hence, ne fays, arife certain 
peculiar cfFedls ; which, in a war againft rob- 
bers, or a war made by a prince againft his 
own fubjecSs, will not be allowed. Seneca * 
indeed diftinguifhes wars denounced againft: 
neighbours, trom civil wars on this account. 
But this reafon of Grotius does not appear to 
be the only or chief reafon for the ncceftity of 
a declaration of war: for people are not more 
afTured that the war isf not commenced by pri- 
vate authority,^ when a herald comes to declare 
war with certain ceremonies, than they would 
be, when they fee an army upon their fron- 
tiers, commanded by fome principal perfon 
of the ftate, and rcady to enter the country. 
On the contrary, might it not more eafily 
happen that one perfon, or fome few perfons, 
fliould aflume the charadlers of heralds, than 
that one man fliould raife an army by his 
own authority, and march at the head of it 
to the frontiers, without the fovereign's pri- 
vity ? And the thing could ftill left be fup- 
pofed to happen on both fides. The truth 
is, that the principal end of declarations of 
Wtfr. or at leaft what occafioned the cuftom 
of them to be eftabliflied, was, to make 
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known to all the world that there was juft 
caufe for taking up arms, and to fignify to 
the enemy himfelf that it had been, and ftill 
was his fault, if he did not avoid it. This 
was the opinion of Mr. Barbeyrac* But I 
think he might have added a better reafon 
viz. That a/olemn and public declaration of 
war is a nerejfary and ejfeniial notice to all 
nations who are not concerned in ibe war^ and 
are friends to both the contending parties; that 
they may obferve thofe laws and cujtoms^ which 
all neutral nations are obliged to obferve. 

The reafon of this difference, as to a decla^ 
ration of war is, that it is now not cuftomary 
in Europe to appoint time and place of bat- 
tle: whence it appears that Grotius does not 
fo much fpeak of the univerfal law of nations, 
as the received cuftoms of moft of the Eu- 
ropean nations, which he himfelf tells us, 
do not conftitute the law of nations, f And 
he has in other places, as well as on this head, 
concluded the law of nations from cuftom ; 
fo that, where cuftoms differ, he has fcarcely 
given any definition. 

What Pplybius fays in praife of the Grecian 
and Roman manner of declaring war^ is fuf- 
ficiently underftood not only of the law of 
nature, but of the cuftoms of nations; as 
appears by Dion Chryfoftom, who fays, that 
for the moft /)^r/, they waged war by declaration: 
but, except the Grecians and Romans, it was 
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notfo cuftomaryamongft other nations to pro^ 
claim war-, nor did the Grecians, when they 
made war againfl: Grecians, or Barbarians, or 
Barbariajis againfl them, publicly declare 
war: nor do we find that the Jews of old, 
who^fought by the command of God, pro-* 
claim war againfl: their enemies ; though they 
made a diftindion between the wars they 
entered into by God's command, and thofe 
tvhich' they entered into of their own accord.'* 
Nor does it appear that a proclamation of war 
is ufed, even at this day, unlcfs by the Euro- 
pean nations, nor even by all of them, nor at 
all times, but they ufe it after the example of 
the Romans ; and perhaps for no other caufe 
than becaufe it came from them. So great was 
the reputation of the Romans amongfl: the 
Europeans, that they received not only their 
laws, but their cufl:oms alfo: though their 
cufl:oms differed much from the cufl:oms of 
other nations, as was this cufl:om of proclaim-' 
ing war of which we are now treating : fo 
that, if any prince in Europe (as Gufl:avus 
Adolphus, of Sweden, formerly againfl: the 
Germans) wages "war without proclamation, 
he is thought to 'commence it contrary to the 
common cuftom of the European nations ; 
but none think it againfl: the law of nations, 
except fuch'as think their own laws the laws 
of all other places. 



• See Selden de Jure Nat. & Gent* juxta Difciplin, 
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Now, if we confult reafdn, which is the 
great touchftone of the law of nations, v/e 
ihall find that nothing more is required than 
a friendly demand of what has been taken 
from us «by force ; nor, perhaps, is even that 
friendly demand necelTary, becaufe.all ordi- 
nances and all laws allow of repelling force 
by force; and the law of nations requires no 
folemnity for repelling force. But granting, 
amongft good people, that it is right to deal 
fairly, and that a dpniand is rcquifite, yet, if 
that be denied, force may certainly be ufed ; 
though Grotius and fqme others think a pro- 
clanpation (hould precede that force. But 
the reafons, by which they commonly defend 
the neccflity of declaring war^ are not fatis- 
fadory : that, which is given by Albericus 
Gcntilis, has been difapproved by Grotius ; 
and that, which Grotius himfelf has given, as 
mentioned above, is certainly not much 
better. A proclamation is nothing more 
than publifliing*the will of the prince who 
makes war^ and, when an armed force is em- 
ployed between princes, without a previous 
declaration, ihall we doubt the will of each 
prince to wage war\ and, if we cannot doubt 
ibal, it may then be afked, for whofe benefit 
is fuch a declaration ? for certajiily that is 
plain, which is fo publicly adted. Reafon — 
which an excellent author * calls the foul 
of the law of nations — Mere reafon, I fay, 
does not afford any arguments to prdve a de-- 
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(lation of war ncceflary, though it furnifhca 
us with many to prove that it is not neceflary, 
?s has been obferved aboye. 

Let us now fee how far this queftion might 
be determined, if inquiry w^ere to be made 
into the cuftoms of even European nations, 
for it would be an endlefs talk to bring exam- 
ples of ancient times. That bloody war 
Cwhich was carried on betM^een the Spaniards 
and the United Provinces from the founding 
of their republic to the year 1648 J began by- 
mutual force, and without any declaration:. 
the equity of that zvar, the right of vidlory, 
pr the right of the peace which enfued in the 
year 1648, are not therefore doubted, be- 
caufe the war was not folemnly and formally 
declared. ^ 

The States of Holland, in the year 1600, 
feem to have been of a fomewhat different opi- 
nion; when, on the 4th of March in that year, 
they publilhed an edicT: declaring that the 
mafters of the fhips, which Philip the third 
had confifcated in Spain ip the year 1598 
Ihould have fatisfadlion ; that as the Dutch, 
before that time, came freely into Spain, thofe 
(hips were confifcated without any previous 
warning; * but the author who mentions this 
edidl fays, he cannot find out who patronized 
it, and alks, who copld juftly require the King 
of Spain to declare par^ as the Dutch from 
the year 158 1 had not given over openly 
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mzking war? for a war once properly begun 
by mutual force needs no c/eclardfidrj.* 

The States of Holland, indeed alledge, in 
the preface to that edi<9:, and in the edidl it- 
felf, that the commerce of the Dutch had be- 
fore been free in Spain, to wit, before the year 
1598. But .the truth of this allegation is 
much doubted; nor, if it be true, does it at 
jail afFecft the juftice of the matter: for, if the 
Dutch went backwards and forwards, and 
traded with the Spaniards in Spain, they did 
fo by the favour or the negligence of the magif- 
trates, rather than by the laws of war. In 
the preface of an edidl of the 4th of April 1586, 
whereby the Earl of Leicefter, agreeably to 
the opinion of the States General and their 
Councils, forbad the trade of the United Pro- 
vinces with Spain, it is mentioned, that the 
King of Spain, in Spain and Portugal, had 
already confifcated the Ihips of the Dutch. 
And by the fame edidl, as alfo another of the 
1 8 th of July of the fame year, the faid Earl for- 
bad all commerce with the Spaniards : but 
by anedidofthe 4thof Auguft 1586, f i. it is 
confined to thofe places of the Dutch which 
the Spaniards held, thereby allowing com- 
merce with Spain itfelf, but for no other reafon 
than for the benefit of the Dutch merchants ; 
which no way alters the rights of war: nor 
could it alter them without the confent of the 
Spaniards. If a declaration had been necef- 
fary, it would not have availed the Dutch for 



• Zouch. de Jure Feciab, part, 2. §, lOi q, i* 




26 

avoiding the confifcation of their Ihips: for 
the Spaniards might have folemnly declared 
T£;jragainftthem, and afterwards, perhaps the 
fame day, might have confifcated their (hips : 
and this they might have done by the rights 
of war. No princes or ftates, when a war 
fuddenly breaks out, are accuftomed to declare 
to the fubjecSs of their enemies, that they 
might carry away their efFefts, which will be 
otherv/ife confifcated ; none have ever ex- 
pcdted it : the contrary, is aflerted by feme 
authors who have written on this- fubjed:.* 
And fuch has been the general confent of all 
nations, unlefs it is otherwife agreed, by treaty 
or fome other kind of compad:, for examples 
of which we may fee the treaty between the 
King of Portugal and the States General the 
6th of Auguft 1660, §. 16, by which it was 
agreed, that it (hould be proclaimed if dif- 
ferences Ihould arife between the King and 
the States, and from that time, for the fpace 
of two years, the fubjedts of cither party (hould 
fufFer no damage ix\ their goods. So it was 
agreed between the French King and the 
States General in the year 1662, thatif a w^r 
Ihould arife between them, the fubjedls of each 
power, in the dominion of the other, (hould 
have liberty of carrying away their goods 
within fix months : and, agreeably to this 
treaty, the French King, on declaring war 
againft the Dutch in the year 1672, iflued a 
declaration, on the 14th of April in the fame 
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year, whereby he fpecially declared that agree-- 
ment of the year 1662 fhould be performed to 
the Dutch. And the Dutch allowed the fame 
time of lix months to his fubjeits, by the peace 
of Nimeguen, concluded the lothof Auguft 
1 678, §. 15. and of nine months by the Marine 
Treaty in the fame year; and the fame time by 
the treaty of the 20th of September, 1 697, § . 1 4. 
andalfoby the treaty of Utrecht 17 13. And, 
by the treaty of peace between England the 
States General,coneluded the 31ft of J uly 1 667, 
it was agreed, that, if a war Ihould break out 
between them, the goods of the fubjedls of 
one ftate, found in the other, (hould not be 
confifcated ; but that it (hould be lawful for 
them to carry them away within fix months. 
Many more inftances might be given if thefe 
are not fufficient *. So that where the ftate of 
the war is not fufpended by any particular 
treaty or agreement, it feems war may be im^ 
mediately commenced ; and, indeed, thefe very 
cautions and provifions, in the treaties before- 
mentioned, fufficiently Ihew that this was the 
knk and opinion of the feveral princes and 
ftates concerned; otherwife fuch provifions 
would have been ufelefsand unneceflary: and 
Grotius, who requires a declaration of war, 
does not fpccify any particular time, after the 
declaration, for the commencement of force. *j- 
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And upon this principle the King of Spain 
in the year 1 598, firft declared war and then 
feized the fhips of the Dutch ; becaufe no 
agreement interfered to prohibit it. The edid: 
of the 4th of March, 1 600, is not declarative of 
the right of war, but only of the intereft of 
Dutch merchants who had traded freely into 
Spain. 

In the year 1639 the States General fcem 
to have acSed contrary to the principles de- 
clared by the edidl of 1600, in another cafe, 
which falls equally under the rights of war. 
For, when fome of their fubjedts brought 
away the Governor of the Canary Iflands 
thence by deceit, the States General approved 
and juftificd the a<9: ; the Hollanders indeed 
condemned it, and faid it was not a juft cap- 
ture: Aitzcma ♦ fays, that this was only in 
favour of their own trade; but, be that as \% 
will, the capture was certainly unjuft, and was 
no way fimilar to the confifcation of the Dutch 
Ihips and merchandizes by Philip III. in the 
year 1598^ For although, after a declaration 
of war, the goods of enemies ^re commonly 
taken, and an enemy has an immediate right 
toad againft his enemy, if treaty does not pre- 
vent it; yet it can by no means thence fol- 
low, that it is lawful for a friend to betray 
one in friendlhip with him; which was this 
cafe of the Governor of the Canary Iflands. 
The Dutch came to thefe iflands and went 
away again, folely on account of their trad?. 
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and there was a free ufe of commerce on both 
fides at that time. A Captain of a Dutch 
fliip, being fo admitted to trade, pretended 
that he would carry the Governor from one 
ifland to another, and inftead of fo doing, car- 
ried him to Rotterdam that he might be prize: 
A mod amaftng inflance of perfidy; and 
equally bad as if a man was to receive his 
enemy under a flag of truce in time of war, 
and when he has him in his power fliould 
then put him to death. 

There are, however, other inftances of wars, 
waged vrxthoxxtznyi^rcvious declaration: when 
Guftavus Adolphus, King of Sweden, * in- 
vaded Germany, the Emperor Ferdinand II, 
complained that there was no declaration of 
war; Guftavus anfwered, that he, the Em- 
peror, bad before invaded Pruffia without any 
declaration of war. The like happened alfo 
in the year 1657, when the French, in the 
midft of peace, detained the goods of the 
Dutch which were in their power : The Dutch, 
in return, detained the goods of the French ; 
concerning which there is an edidl of the 
States of Holland, 26th of April 1657, and a 
decree of the StatesGeneral,6th of May follow- 
ing. The States General, in their decree, do, 
indeed, fay, that by the law of nations it is 
manifeft, that fuch detention between thofe 
who are not enemies is not laWfuJ, unlefs for 
a juft caufe, fatisfadtion having been alfo firft 
demanded and refufed ; but no prince or ftate 



Aitzema Hiftor. ex Armis Suecicis, p. 54. 



90 

Drakes a detention unlefs from a caufe, ^^hich 
they think juft. A previous requcft is cer- 
tainly neceffary, becaufe the injury com-^ 
plained of, cannot be known by any other* 
means. In the prefent day, indeed, AmbaflTa- 
dors complain, if their prince be ever fo little 
offended. But to proceed: we find that the 
Portuguefc in the fame year 1657, before the 
"Tpary or any force ufed, flopped the fhips of 
the Dutch. So, in the war between the King 
of England and the States General, which 
terminated by treaty in the year 1667, the 
States General by their letter to the King of 
England, complain that many things were 
taken from them and their fubjedts without 
any delaration of war; but you will find that 
this was not wrongfully, as the States alledged, 
though nq declaration of war had preceded* 
Lewis XIV. too, in the year 1667, did not 
declare war againft the Spaniards; and yet, 
although in profound peace, he directed the 
King of Spain to give up the feignories which 
he had, pretending that a declaration of war 
was not neceflary for demanding what was his 
own. Now, had a declaration of war been 
neceflary at another time, would this pretence 
have been fuffered ? But waging war is no 
more than wrefting by force, from an unwil- 
ling or refifting prince or people, that which 
others think their own, or is due to them : 
and, on this head, there is a long complaint 
of the States General againft the French, in 
their edidt of the 9th March 1689; becaufe the 
French King in the year 1668 detained the 
Dutch fubjeds^ their (hips and merchandize 1 
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and afterwards, when war was fcarcely de- 
clared at Paris, they took up arms and feized 
the goods of the Dutch fubjects. Now, as 
to the firft part of this complaint, it was cer- 
tainly juft, becaufe the detention was not al- 
lowed of by the peace of Nimeguen, §.15. 
and§. 19. of the MarineTreatyiothof Auguft 
J 678 : for the number of months, which were 
prefcribed by that peace and treaty, for the 
right of carrying away their effedls, was not 
expired ; which fo far fufpended the ftate of 
the war^ and therefore the feizure of thofe 
things, which might have been carried away 
out of the power of the enemy within the 
time prefcribed, was'unjuft. 

Thus we fee from examples and authorities 
both of ancient and more modern date, thati 
declaration of war is not abfolutely neceffary^ 
even by the law of nations ; and lefs by the 
law of nature ; and that it depends entirely on 
the will of the perfon making war, and its 
ufe depends on the cuftoms of the European 
nations, and not on the univerfal law of 
nations. 

But to cCme down to our own times, and 
even to the prefent war^ * the firft com- 
mencement of which, on both fides, was 
without any folemn declaration. 

The French, after the treaty of Aix la 
Chapelle in 1748, had actually fettled the four 
neutral iflands of Dominico, Tobago, St. 
Lucia, and St. Vincent, and like wife made 

' — - ■ f 

• The w«r of 1 756.— JEii?ifor. 



many encroachments upon the Britifli terri- 
tory in North America: not content with 
this, in the month of April 1754, they broke 
out into open adls of hoftility, and in time of 
profound peace, without any declaration of 
war; and without any previous notice given, 
or application made, a body of French troops, 
under command of an officer, hearing the 
French King's commidion, attacked in a hoftilc 
manner, and poffefled thcmfelves of the Eng- 
lifti fort on the Ohio in North America. To 
prevent the projects of the French King from 
taking effe<9:. Great Britain was obliged to 
oppofe the landing of French troops in Ame- 
rica; and took two men of war and feveral 
tranfports with French troops; in confequence 
of which the French Ambalfador was recalled 
from Great Britain ; the fortifications at Dun- 
kirk, (which, by the Treaty of Utrecht in 
J 71 3, were to be demoliflied) were repaired; 
great bodies of troops were ordered down to 
the French coafts, and Great Britain threatened 
with an irivafion. On thefe proceedings, the 
King of Great, Britain ordered the ihips of 
the French King and his fubjeds to be feized 
at fea ; and the French King landed an army 
on the ifland of Minorca in the Mediterra-* 
nean belonging to Great Britain, and adlually 
laid fiege to the caftle of St. Philip there; 
and all this without any folemn declaration of 
war on either fide: for war was not declared 
xill the 17th of May 1756 by Great Britain i 
and by France fome time after. 

A commencement of hoftilities is not tfie 
adual beginning of the wari but the ag^ 
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p'l^Jfori Jire the firfl: bcgirthcirs of the te;t>f» 
h^ aggteffion is under (lood every aB which is 
diametrically oppqfite to the fen/e of a treaty of 
peace. An offenfive league — the ftirring up 
of enemies, and promf)ting them to make 
war upon another power — deligns of in-^ 
vading another prince's dominions — a fud* 
den erruption, &c. are fo msiny aggriffiony ^ 
although the laft only can be properly called 
an hoftility. 

Whoever prevents thefe aggfe^^ns may 
commit hpftilities, b»t is not the aggreffbf. 
In the fucctjfton war^ when the^ l*©op« cSf 
Savoy were in the French army iiV|t*oittbardy> 
the Duke of Savoy made a treaty ifritfi tte 
Emperor againft France — The French diC 
iarmed thefe troops and carried the zvar into 
Piedmont; it was therefore the Duke df 
Savoy who was the aggrejjory and the French 
who committed the firft hoftilities. The 
league of Cambray was an aggreffion. If the 
Venetians had then prevented their enemies, 
they would have committed the firft hoftili- 
ties, i)ut they would not have been the ag^ 
grejfors. 

The fee ret negociations carried on, the 
plans formed and contrived by the Houfe df 
Auftria with other Princes, fordifmembering 
the dominions of the King of Pruflia — the 
great preparations for war — aflembling troops 
on the frontiers of his territory — and mark- 
ing out camps, were fo many ciggrejjions in the 
Houfe of Auftria — the affifting in thofe 
negociations — the making the new roads for 
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an army — andTuch like adls, which were dia- 
metrically oppofitc to the fenfe of the treaties 
of peace fubfifting between thofc powers — 
were fo mi^ny aggreffiom on the part of the 
Elcdor of Saxony. It was therefore the 
Emprcfs Queen of Hungary and the Eledlor 
of Saxony, who were the aggreffors: and it 
was the King of Prudia who committed the 
firft hoftilities ; but he was not therefore the 

Thus we fee the war does take its rife fronx. 
the firft commiflion of ads of hoftility, but 
from th^iirfl aggrejfion / and thatprince or ftate, 
who i$ tl|f (iggreffor, and voluntarily breaks 
throughpa peace or truce fubfifting^ and, upon 
dcmmid or reprefentation made by thp in- 
jured or offended party, ncgledls or refufes to 
do juftice, is properly the firft beginner of 
the war; and a declaration of war is not ne- 
ceflary j for manlfeftos and declarations of 
war, publilhed by princes, are marks of the 
due refpetS: they have for one another, and for 
fociety in general; to which, by thefe 
means, they give, in ibmemeafure, an account 
of their condudl, in order to obtain their ap- 
probation. And from thefe, neutral nations 
are, as I have obferved above^ empowered to 
regulate their condud. 
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CHAP. HI. 

Of Reprisals. 

AS it moft commonly happens, that, prc-^ 
vioufly to entering into any adlual vaar^ 
letters of marque and reprifal are ilTued by the 
ftate or prince, who thinks himfelf aggrieved, 
ixy I chufe to treat of them in this orders 
The two different forts of reprifal^ viz. gtne^ 
ral, and fpedal, have been mentioned in the 
preceding chapter. 

fFar may be diftinguiihed into tW6 forts ; 
VIZ. perfth and imperfeSl wars. A per f til 
war is that which entirely^ and in all refpeSs^ 
breaks the peace and tranquillity of the fiate^ 
and lays a foundation for all pqffible alls of hojli^ 
lity. An imperfcS war, dn the contrary, ift 
that which does not break the peace in all r^- 
fpeSs, but only in certain particulirs, the tran- 
quillity of the ftate fubfifting in other affairs 
uninterrupted • ' 

This laft fpecies of war is generally called 
reprifalsy and is intended to be the fubjecS: 
of this chapter. By reprifals we mean that 
impcrfedl kind of war, or thofe adls of hofti- 
lity which fovereigns exercife againft each 
other; or their fubjedls (with their confent) 
by feizing the pcrfons or efFedts'of the fub- 
jedls of a foreign commonwealth, that r<i- 
fufeth to do us juftice, with a view to obtaiu 
fecurity and recover our rights : and, in cafe 
of refufal, to do juftice tp ourfclvc», ivith- 

Da 
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6ut any other interruption of the public tran- 
quillity, (c) 

Grotius thinks that reprifals are not found- 
ed on the law of nature and rieceffity, but on 
a kind of arbitrary law of nations ; or, as he 
cxprefles it in one place, on cujiom and the tacit 
confent of nations; whereby moft of them 
have agreed, that the goods belonging to the 
fubjedts of a foreign ftate, (hould be a pledge 
or fecurity, as it were, for what that ftate; 
or the governor of it, might owe to us, either 
direcSlly and in their own names, or by ren- 
dering themfelves refponfible for the adtions 
of others, by refufing toadminifter juftice. 

But this is not an arbitrary eftabliftiment, 
founded on any pretended confent or law of 
nations, the exiftence of which we cannot 
prove ; and where all is reduced to a cuftom, 
more or left extended, but which, in itfelf, has 
never the force of a law. The right we here 
fpcak of, if a neceflary confequence of the 
conftitution of civil focieties, and .an appli- 
cation of the maxims of the law of nature to 
the conftitution. In the independence of the 
ftate of nature, and before any civil govern- 



(f) Thcearlieft menlion, which appears of reprifals or 
letldrs of marque, occurs iri the dittfcrent treaties con- 
cluded in the latter part of the i3.th century. They ap. 
j>ear fo have been well known in England about the 
middle of the 14th century: for, in the 27 Edw. 3, 
ftat. a, c, 17. reprifiilsare r\Dticed as a coihftion ufage ; and 
, the 4 Hen. 5. c. 7. preicribes the procedure, necelTary 
t© be aclopted in order to obtain fuch letters. Editor. ' 
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ment exifted, if a perfon had been injured, 
he could come upon thofe only who had done 
the wrong, or upon their accomplices; be* 
caufe there was no tie then exifting between 
men, in virtue of which a perfon might be 
deemed to have confented, in fome manner, 
to what others did even without his partici- 
pation. 

But, fince civil focieties have been formed, 
that is to fay, communities, whofe members 
are all united together, for their common de^ 
fence, there has neceflarily thence arifen a 
conjundiion of interefts and wills, which is 
the reafon, that as the fociety, or the powers 
which govern it, engage to defend €ach other 
againft the infults of every other, whether 
citizen or foreigner ; fo every individual may 
be alfo deemed to have engaged to anfwer 
for what the fociety, of which he is a mem- 
ber, or the powers which govern it, do or owe. 
No human eftablifhment, no cpnqedlion into 
which mankind enters, can fuperfede th^ obli- 
gation of that geneiial and inviolable law of 
nature, viic. that damage or wrong done to ano-r 
iber ought to ie made goqd or repaired^ ex- 
cept thofe, who are thereby expofed to fnffir, 
have manifeftly renounced tbeir right of demand-^ 
ing reparation^ And, >when fuch eftablifh-f 
ments in certain refpecEls hinder thofe, who 
are injured^ from obtaining fatisfadion fo 
cafily as they might without them, this diffi/- 
. culty muft be made up by furniftiing the per- 
fons interefted with all the other poffiblc mc^ 
thod^ of doing (heinfelves juftice. 
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Nov If is certain that focieties, or th^ 
powers which govern them, by being armed 
V^ith the force of the whole body, are, in con- 
fidence of their ftrength, fometimes encou- 
, raged to laugh at and baffle, with impunity, 
ftrangers who come to demand any thing 
which is their due; and that every fubjed:, 
by being a member of this fociety, helps to 
compofethis ftrength, and thereby contributes, 
one way or other, to enable them to adl in 
this manner; fp that he may be thereby fup- 
pofed io fome meafure to confen^ to it. But 
4f he does not in reality cpnfent, there is^ after 
all, noother manner pffacilitating, to ftrangers 
who are injured, the profecution of their 
rights, which is become difficult by the united 
force of the whole body, fhan to authorize 
them to come upon all thofe who arc mem- 
bers of it, whether they have confented or not. 
Strangers cannot know who have or have not 
given their confent; if they muft wait to be 
fully informed on this head^ they might, ge- 
ncrjally fpeaking, as well continue quiet, and 
p^fiently fufFer the injury done them. 

f hu§, from a neceflary conftquence of civil 
fociety, .evfsry fubjecit, fo long as he continues 
fuch, is refponfible to ftrangers for what the 
fociety, or he who governs it, do or owe: 
with thi$ allowance, however, that he may 
demand to be indemnified, when there is any 
fault or injuftice on the part of his fupcriors. 
But, if it ftiould be any man's misfortune to 
be difappointed of this indemnity, he muft 
look upon it as an inconvenience, which, in a 
pivii ftate, the ponftitutipn of human affair* 
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renders almoft inevitable. If to all thefe we 
add the reafons alledged by Grotius*, we 
fliall plainly fee, that there is no neceflity for 
fuppofing here a tacit confent of the people 
to found the right of reprifals. 

But although this right, for the reafons 
mentioned above, may be exercifed againft 
perfons who live in a ftate of civil (bciety j 
yet it does not therefore follow that it may not 
be exercifed by perfons, who do not live in fuch 
a ftate, for this right belongs to all who arc 
injured, whether members of civil fociety or 
not. At the firft inftitution of civil focicties^ 
when there were many individuals who con^ 
tinned in the independence of the ftate of 
nature, thofe individuals might undoubtedly 
ufe the right of reprifals wich regard to thofe 
who were fubjeif^s and lived in civil fociety c 
hence it follows, thai thofe who are fubjeds, 
and ufe fuxrh reprifals, have not that right, 
properly fpeaking, as members of civil fo- 
ciety,- becaufe they would have had it in- 
dependently of that relation, by the law of 

As reprifals are an adt of hoftility, and 
often the prelude or forerunner of a complete 
and perfeft war 5 it is plain that, in civil fo- 
ciety, none but the fovereign can lawfully ufe 
this right, and that the fubjecfls can make no 
reprifals but by his order and authority f. 
Befides, it is proper that the wrong or injury 



* De Jure Belli et Pacis» 1. 3* c. s. per totum, 
t tleinecciu9 de Jure Maj* Tranf. §• 192* 
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done us, which occafions the reprifals, fhould 
be clear and evident; and that the thing in 
difpute be of great confequence: for, if the 
wrong be dubious, or of no importance, it 
would be equally unjuft and dangerous to pro- 
ceed to this extremity, and to expofc ourfelves 
to all the calamities of an open war. Neither 
pught we to relbrt to reprijals, before we have 
tried, by the ordinary means^ to obtain jufticc 
for the injury committed ; for this purpofc 
we muft apply to the prince whofe fubjeft 
has done us the injuftice, and if the prince 
take no notice, or refufe fatisfadlion, we may 
then make reprifals in order to obtain it. 

In a word, we muft not have recourfe to 

repri/ab^ till after all the ordinary means of 

obtaining our due have been tried and failed, 

So that, for inftange, if a fubordinate magif- 

jtrate hajs refufed us the juftice we aflc, we are 

Jiot permitted x.c)\x^reprifah before we apply 

to the fovereign himfelf, who will perhaps do 

us juftice. But, if he likewife refufe, we may 

either detain the fubjeds of a foreign ftatc, 

if they detain ourS; or we may feize their 

goods and effedls. But, whatever juft reafon 

we may have for making reprifals , we can 

iievcr diretftly, and for that reafon alone, put 

to death tbofe, upon whom we have feized, 

but only fecure them and not ufe them ill, till 

we have obtained fatisfacSion ; fo that during 

that time they are to be confidered as hoftages. 

Now, as reprifals ufually follow a refufal of 
juftice, they are generally efteemed as a li- 
cence, granted by the prince to feize the per- 

fons and goods of others for fomc force or in- 



41 

jury offered to his fubjecfts before, and juffice 
for the offence denied ; by which means the 
damage which was done by force may be re- 
paired by force. It is therefore provided by 
many treaties (to prevent a too hafty granting 
of reprifals, by which wars might be too fre- 
quently occafioned ) that reprifals (hould not 
be granted but under certain conditions. By 
the peace between England and the States 
General,5thof April,i654,§. 2^4, it wasagreed^ 
that reprifals fhould not be granted *' unlefs 
ibe prince^ whofe JiibjeSl thinks him/elf injured^ 
applies before-hand to the prince who/e fubjeSl 
is thought to have done the injury^ and he Jhall 
itot procure reparation to the injured perfon in 
three months*'* By the treaty between the 
fame powers, concluded the 31 ft of July, 1667^ 
J. 31, the fame agreement was repeated. By 
the treaty of commerce between France ^nd 
the States General, 27th April, 1662, §. 17, it 
was agreed there (hould be no ufe of reprifals, 
unlefs juftice lh©uld be refufed ; and it is fi^r- 
ther added, *' unlefs the petition^ by which re^ 
prifals are demanded, is alfojhewn to the Am-^ 
baffador of that prince againji whofe fubjefJs they 
are required;** that he may inquire whether 
the allegations are true ; and, if they be true, 
that he may take care to make reparation in 
four months. Itis agreed between the Emperor 
of Morocco and the States General, by the 
treaty 24th of Sept. 1 710, 6. 9, that neither the 
Emperor nor the States fliould give any let- 
ters of reprifal, but Ihould adminifter right 
and juftice to each other: fuchan agreement, 
^W€ver, as this is of no avail ; for, what 
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if juftice be not adminiftered ? Why then the 
other prince will urge the necelficy of repri^ 
Jals^ and have recourfe to them: if it be 
agreed that juftice is to be done, the faith of 
the treaty is to be obferved ; but juftice is not 
iess to be done, though nothing is agreed about 
it; and in each cafe there is no room for repri" 
Jals^ unlefs juftice be firft denied. It may 
probably be inferred, that, by the 1 6th fecflion 
of the treaty between jEngland and the States 
General, 1654, it feems intended that reprifals 
fhould be wholly laid afide ; becaufe it is there 
agreed that if any one ftiould do any thing 
againft that peace, he only who did it fliould 
be punifhed, and that juftice ftiould be done 
on that account within a limited time deter- 
mined by the faid r6th fedlion. But, if any 
thing of that fort ftiould happen, it is not (b 
cafily cleared in the fadJ:, as exprefled in the 
agreement : for if the offender be not punifti- 
cd, or the thing taken away be not reftored, 
reprifals muft then take place, as it was the 
* intention of the cont rafting parties that they 
Ihould, by the 24th fed:ion juft now mention- 
ed, where they prcfcribe the method they 
would have obferved in granting them. Re-^- 
prr/als and war, which generally follows, arc 
now the only means left to fovereign princes 
of reftraining injuftice. For princes are not 
to be brought before judges : to fubmit them- 
felves to the judgment of others is generally 
cfteemcd a proftitution of their majefty : and 
fuch fubmifliojis might be very dangerous, as 
there might be great likelihood of a determi-? 
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nation agreeable to the interefts and connec- 
tions of the judges. 

The right of granting reprifals belongs to 
none but the prince or (late in whom the 
power of making war is veftcd: for it ex- 
ceeds the power of the magiftrate; who, tc* 
ing fubordinatc to the prince or ftate, cannot 
cxercife this power Without his prince's au- 
thority : this method has now obtained in 
France [d) where formerly letters of reprifal 
- were iflued from the fuperiors courts.-)- \n the 
Netherlands, where every city formerly made 
war for itfclf, every city granted its own let- 
ters of reprifal alfo. 

There is an old law of Amfterdam extant,; 
by which it is enadled, that if damage ftiouh 
be done to any citizen of Amfterdam by a 
perfon without that diftriA, either by force or 
by unjuft judgment, the citizen (hould prefer 
his complaint to the magiftrate of Amfterdam, 
who fliould write about it to the magiftrate 
of the diftridt where the damage was done ; 



/^^^LaRoche Flavin, «Des Parlemensde France," 
1. 13. c. 57. p. 8of,) informs us, from various a£b of 
the French Parliament, paffed at the clofe of the 14th 
century, that the right of iffuing or granting letters of 
i^prifal, was firft beftowed on the governors of pro- 
vinces and on the Parliaments. About a century after- 
wards, in confequence of a reprefentation from the ftatet 
of the kingdom, (congregated in 1483 at Tours,) to 
Charles VIII, that fovereign refervcd the right to himfelf 
and the Kings, his fucceflbrs. Bouchaud's, ♦< Theorie 
desTraites de Commerce," p. 484, Martin's "Eflays on 
Privateers," &c. chap. 1. J. 4. — Editor. 

t Bynkcrlhoek's Qu. Jur. Pub, 1. 1. c. 24. J Ibid. 
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AitkJ if, after he has received an anfwer, th« 
jnagiftrate of Amfterdam fhould even thea 
^udge that an injury is done to his citizen, he 
ihaH by his own authority procure hin^ 
amends from the fubjecSs of that other dif- 
tri(ft, or upon their goods, or whatever fliall 
be found within the territory of Amfterdam*(<?) 

This law fays, *' or by unjujl judgment :" fa 
that it is not fuffieient to have procured fen- 
fwce unlefs that fentence be a jufl: one, of 
which the magiftrate is to be the judge, for 
fuch matters were not ufually referred to the 
judgment of others. But this and other pre- 
cedents mentioned by our author to have been 
ufed in cities and towns, are only traces of 
the ancient liberty of the Netherlands, when 
cities and towns had more power within them- 
felv^s than iingle provinces now have : for, 
although the feparate ftates of each province, 
^njoy a kind of diftindl fovereignty, even 
fince the treaty of Utrecht, yet they cannot 
grant general and promifcuous letters of re^ 
prifaL The laws of nations content them- 
felves with declaring, that reprifah are not 
to be granted \xn\t^% juftiee be jirfi denied-, but 
princes, to whom the affair rdates, will eafily 
•determine that wrong judgment has been pro- 
nounced, litbai fentence does not pleafe them. 

The Hollanders, in xhe yeac ^665, di4 
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(e) Pestsl, ('* CommentiarI;pdeRcpublica Batavia,** 
^.395,} dates that letters of repriial, were not introduced 
'into the Netherlands, till th^ c^yiqieQjcemeAt <^i (he 
i6tb century »««^£d!»/ar« 
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indeed exceed their power, but it was in re- 
venge for an adt which they thought an in- 
jury to the common caufe: for, the King of 
England having imprifoned the fecretary to 
the ambaffador from the States General, the 
Hollanders lingly by their own authority, in 
return, fcized the fecretary of the Englifh 
Ambaffador to the States General, and com- 
mitted him to prifon. But the States qf 
Zealand and other provinces were very angry 
with the Hollanders for it, and declared it 
wrong and unjuft for fingle provinces to de- 
termine an injury offered to the States Gene- 
ral, and without confulting them and having 
their confcnt.* • 



CHAP. IV. 

Of the Nature of Wak between Enemies; the 
Rights, which War gives over the Perfous 
of the Enemy; their Extent and Bounds. 



TT is not fufficient, that a war be under- 
taken with y*/5(?/Ve', or for a lawful reafon, 
and that we obfervethe other conditions men- 
tioned in the preceding chapters ; but wc 
ought alfo in the profecution of it, to be 
dired:ed by the principles of jujiice and buma^ 
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fiity, and not to carry the liberties of hoftilitjr 
beyond thefe bounds. 

Grotius, in treating this fubjeft, eftablilhes 
three general rules, as fo many principles, 
which ferve to explain the extent of the 
rights of war. 

The firft is, that every thing wbicb has a 
connexion morally necejjary with ihe end of the 
war, is permitted^ and no more: for it would 
be fo no purpofe to have a right to do a 
thing, if we could not make ufe of the ne- 
ceffary means to effedl it. But, at the fame 
time it would not bejuft, that, under pre- 
tence of defending our right, we fliould think 
every thing lawful, and (hould proceed, with- 
out any manner of neceffity, to the laft ex- 
tremity. 

The fecond rule is, the right we have againii 
an enemy , and which we furfue by arms, ought 
not to be confidered only with re/pell to the 
caufe which gave rife to the war; but alfo with 
re/pe£l to thefrejb caufes which happen after- 
wards during the courfe of the war: juft as at 
law, one of the parties often acquires fome 
new right before the conclufion of the fait* 
Of this nature is the right we have to adt 
againft thofe, whojbin our e;iemy during the 
courfe of the wari whether they are his de- 
pendents or not. 

The third rule is, that there are a great 
many things, which, though otherwife unlawful, 
are yet permitted in war ; becaufc they are ine- 
vitable confequences of it, and happen con- 
trary to our intention, and without any for- 
mal defign : otherwife there would never be 
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any way of making war without injuftice, 
arid the moft innocent adlions would be 
looked upon as unjuft; fince there are but 
few from which fome evil may not acciden- 
tally arife, contrary to the intention of the 
agent.* 

Thus, for example, in recovering our own, 
if what is pfecifely our due cannot be had, 
we have a right to take more: fome arc of 
opinion, that this latitude ought to be fubje(5l 
to the obligation of returning the value of tbe 
overjtlus.'\ Thus, we may attack a (hip full 
of pirates, though there may be women or 
children, or other innocent perfons on board, 
who muft needs be expofed to the danger of 
being involved in the ruin of thofc we may 
juftly deftroy. 

This is the extent of the right we have 
againft an enemy, in confequence of a ftate 
of war : for, as I have obferved, in the firft 
chapter, by a Hate of war, that of fociety, is 
aboliftied, fo that whoever declares himfelf 
my enemy, gives me a liberty to ufe violence 
againft him in infinitum^ or as far as I pleafe ; 
and that, not only till I have repulfed the 
danger which threatened me, or till I have 
recovered^ or forced from him, what he either 
unjuftly deprived me of, or refufcd to pay 
me, but, till I have farther obliged him to 
give me good fecurity for the future. It is 



• Grotrus de Ju*-. B. & P. lib. 3. c, i. §. 2, 3, 4, 
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not therefore always unjuft to return a greater 
evil for a lefs. 

But, although thefe maxims are true accord- 
ing to the ftrid: right of war^ yet we muft 
obfervc that the law of humanity fixes fome 
bounds to this right : that law diredls us 
to confider, not only whether fuch or fuch 
afts of hoftility may, without injury, be 
committed againft an enemy, but alfo whether 
they are worthy of a humane and generous 
conqueror. Thus, as far as is poflible, and 
our own defence and future fecurity will .per- 
mit, we muft moderate the evils we inflidt 
upon an enemy, by the principle of hu- 
manity. 

It has been an almoft generally received 
opinion amongft all the writers upon public 
juftice, that the conqueror, can do what he 
pleafes with the vanquifhed ; and therefore 
has the power of life and death over him. 
Many are the examples and teftimonies of the 
prevalency of this opinion, not only of au- 
thors, who have written on this fubjed:, but 
alfo of princes and ftates, who have arbitra- 
rily exercifed this power ; and, though the 
pradlice of killing captives is now difufed 
amongft all who call themfelves civilized na- 
tions, yet that it is not ufed is generally at- 
tributed to the will and clemency of the 
conqueror ; who may yet exercifc that powcr^ 
notwithftanding the difufe of it. 

The States General, on the ift of Odfober^ 
1589, decreed that fuch of their enemies 
ihould be beheaded^ as they found with the 
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betrayers sf the Mount of Hw^mnSiei and, 
by another edift in 1696, they inffiftcd the 
punifhment of beheading on their ehemies, 
who canpie to the fhore within the marks fet 
up for failors, or landed upon the continent 
to plunder there; though the enemy doei 
not at all tranfgrefs the rights of voar^ who 
invades his enemy's territory in hopes of 
'booty,* 

You may drive away an ertemy if you can, 
or kill him, if he will not fabmit;M)ut, when 
]^ou have him in your power, helhould not be 
treated in a different light from other ene- 
mies. . • From this right of life and death 
onlly are the Dutch to be*defended, for hang- 
ing their Spaniih prifoners, becaufe they were 
not redeemed .f Now, if they had not this 
power , it would be contrary to all reafon and 
authority to. ufe iti merely. becaufe they were 
not ranfomed . 

To the right of killing the enemy, fuc- 
Cecded that of fervitude formerly much ufed ; 
but even this cuftom is now much worn out 
amongft moft nations. Cujacius, indeed fays, 
that even among chriftians they ftill make 
flavei of Captives^ but that the fervitude is 
of the mildeft kind ; and he fupplorts his opi- 
nion upon the right of redemption : but why 
ihould we think the cuftom of retjeeming 
captives, and detaining them till redeemed^ 



• Bynkerfli. Qucft. Jur. Pub. lib. i.e. 3. 
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more a fervitude t|ian the detention of our 
debtor till he pays the debt ? Captives arc 
often fet at liberty, if riot redeemed by 
ranfbm ; as was the cafe with the Supreme 
Military Senate of Holland, the 14th of 
December, 1602, when they difmiiTed 
twenty-four of the enemy taken at the Siege 
of Boifleduc, left they (hould perilh in pri- 
fon. It would have been very ftrange if 
they had put thefe captives to death, or fold 
them into flavery. When Gravius Solmenfis, 
who was general in Ireland in 1690, ordered 
the captives to be fent into fervitude in Amcu 
rica, the Duke of Berwick told him that if 
he did fo, he would fend all the prifoners he 
fhould take to the gallies in France.* But, 
becaufe flavery amongft chriftians is difufed, 
and we do not pracftife it towards eaptive^j^ 
yet we may ufe it, if we pleafe ;, nay we do 
ufe it towards thofe who ufe it towards us : 
therefore the Dutch ufed to fell into flavery 
to the Spaniards, the Algerines, Tunifians, and 
Tripolitans, taken at fea ; as the Dutch have 
EO (laves themfelves, but in Afia, Africa, and 
America* And the States General, in the 
year 1661, ordered their admiral, to fell all 
pirates which he ftiould take, into flavery. 
The fame was obferved in the year 1 664.t 

To fervitude then fucceeded either an ex- 
change of captives who are of the fame de- 



• Dutch Mercury, 1690, p. 245. 
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gree and condirion, or a detention till they 
are redeemed. The conditions of redeeming 
are fometimes expreffed in treaties : and, for 
perfons of a certain dignity, a certain fum is 
ftipulated to be paid ; which, if paid, the 
vidtor's right over the vanquifhed ceafes.* 

Thus we fee the regular decline of the more 
ferocious and favage cuftoms in war, as na- 
tions became more civilized, and the chriftian 
religion extended itfelf. But the truth of the 
argument feems to be, as the inimitable Mon- 
tefquieu has expreffed it. " The life of govern^ 
ment is like that of man ; the latter has a right 
to kill in cafe of natural defence ; the former 
have a right to wage war for their own prc'^ 
fervation.*''\ In the cafe of natural defence 
I have a right to kill, becaufe my life is, in 
rcfped to me, what the life of my antago- 
nift is to him : in the fame manner, a ftatc 
wages war, becaufe its prefer vation is like that 
of any other being. 

Among citizens the right of natural de- 
fence does not imply a neceflity of attacking; 
inftead of attacking, they need only have re- 
courfe to proper tribunals. They cannot 
therefore cxercife this right of defence, but 
in fudden cafes, when immediate death would 
be the confcquence of waiting for the affift- 
ance of the laws. Among focieties, how- 
ever, the right of natural defence fometimes 
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carries along with it the neceffity of attack- 
ing; as for inftance, when one nation fees that 
a longer peace will enable another to deftroy 
her, .and that to attack that nation inftantly is 
the only way to prevent her own deftrudlion* 
Hence it follows, that fmall focieties have oft- 
npr a right to declare war than great ones ; 
bccaufe they are oftener in the cafe of being 
^raid of deftrudion. 

The right of war, therefore, is derived from 
necefllty and ftrid juftice. If thofe, who 
d^Lrcci the confcience or councils of princes, 
do not adhere to this, all is undone. When 
they proceed on arbitrary principles of glory, 
conveniency^ and utility, torrents of blood 
will overfpread the earth. The glory of the 
prince is a worfe plea: that glory is nothing 
but pride ; it is a paflion, and not a legitimate 
right. The fame of a prince's power may 
increafe hisftrength; but the reputation of 
his juftice would do him much more honour, 
and be at leaft as eifedtuai. 

The writers on public juftice have not fuf- 
ficiently diftinguiftied between the rights of 
the. conqueror over the vanquiftied, and cafes 
of afbfohite necefllty ; which led them to 
miftake the latter tor inftances of the former. 
They have, therefore, adopted tyrannical and 
arbitrary principles; by fuppofing the con* 
querors to be iflvefled vtith an abfolute unli- 
mited r«ight to kill : hence they have drawn 
confeqiienccs as terrible as the principle from 
which ahcy arc derived; and eftabli(hed 
maxims which the conquerors themfclves. 
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when they have had fenfe or humanity about 
them, have never prefumed to follow. 

Conqued is an acquifition ; acquifition 
carries with it the fpirit of prefcrvation and 
ufe, and not of dyftrudtion. It is plain, 
that when the con.;ucft is completed, the 
conque;*or has no longer a right to kill, be- 
caufe he has no longer the pica of natural 
defence and felf-prciervation. 

A conqueror has a rigbt to deftroy the fb- 
ciety ; but it does not thence follow, that he 
has a right to deftroy the people, who com* 
pofe that fociety. The union of men makes 
the fociety, not the men themfelves ; the 
citizen may perilh, but the man remains. 

No lefs ill grounded was that cuftom of 
reducing to flavery ; it was founded on the 
fuppofed right of killing: there is no fuch 
thing as reducing to flavery, farther than it 
becomes neceflary for the prefcrvation of the 
conqueft. Slavery in conquefts is an acci- 
dental thing. It is contrary to the nature of 
thin^rs, that the flavery fliould be perpetual; 
the people enflaved fliould always be ren- 
dered capable of becoming fubjedts. Thus, 
therefore, the right of flavery ceafes when 
the jurt ends of our conqueft are anfwered, 
and we are no longer in dagger from our 
enemy being fee at liberty. 

In war the law of humanity ought al- 
ways to be before our eyes ; we ought to do 
nothing but what may tend ro the mamte- 
nance and recovery of our rights, and our 
own prefcrvation- If our enemy be obfti- 
nate, and will not obferve juftice, we hav^ a 
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right to ufe all methods which have an im- 
mediate tendency to reduce him to reafon, 
and prevent his injuring us : but farther than 
this we may not go with innocence. 

It is not indeed to be expeded that wc 
(hould pray for our enemies, or wi(h fafety 
to them. The Majefty of the Romans fhonc 
forth in Caius Popilius, who, when King 
Antiochus faluted him *, and ftretched out his 
right hand to him f , refufed to return the one, 
or receive thfc other : yet the Roman Con- 
fuls, when their affairs required it, faluted 
Pyrrhus, who was their enemy, in an epiftle J. 
But fo fruitful of flattery was the laft age, 
which does not feem to be loft in this, that 
princes and dates, in adlual war, compli- 
mented, and even called each other friends by 
f urns ; feeming, as it were, forry for the lofles; 
of their enemies; as appears from the let- 
ters of the Stales General to the King of Eng- 
land, loth of July — 1 6th of September-^ 
and a6th of November, 1666, and of the 
King of England to the States General, 4th 
of Auguft and 4th of Odober, in t]ie fame 
year. The States General in their letter of 
the loth of July even fay, that the rights of 
war, and the offices of friendfhip, arc confift- 
cnt \ ; though at this very time both the one 
and the other was prepared for mutual dc- 
ftrudion. So the French King, who was Hill 
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at war with the King of England, in the 
year 1666, fent an ambaflador to him to 
condole him on the fire of London. 

The exercife of humanity, clemency, pi- 
ety, generofity, and other great virtues, in 
time of war, is glorious, and the efFedl of 

freatnefs of mind and goodnefs of heart ; 
ut thus to fport with words, is mean and 
fcandalous : it was abfurd to fend a condo- 
lance on the burning of that city, which they 
themfelves would have fet on fire, if it had 
been in their power. Strange fpecimens of 
humanity ! The condudt of Caius Popilius 
was, indeed, more auftere, but it was alfo 
more honeft, and lefs indecent than thefd 
compliments* Duriufcula bac funt, et non 
injujia tamen ; imnio aliquanto minus indecora, 
quamhoftiles ilia hlanditia*. It was a cuftom 
among the Romans, when they had declared 
war^ to make captives of all the fubjeds of 
the enemy, who (hbuld be found in their 
dominions ; but this is now difufed, though 
the right of doing it ftill remains. When 
the war was declared by France againft Eng- 
land, on the 26th of January, in the year 1666. 
by land and fea, and all commerce forbid ; 
the Englifh, who were in France, were un- 
eafy for their perfons and eflfedts, till, on the 
ill of February following, the French King 
declared, that the foregoing proclamation 
regarded only fuch Englilh, as (hould be 
taken at fea, or fhouid ad: as enemies in 
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France ; but fliould not extend to fuch pri- 
vate perfons as had fixed their abode quietly 
in France. It however declared, that it 
would be agreeable if fuch as were not na- 
turalized would leave the country, and go 
whither they pleafcd, within the fpace of 
three months. But this is always left to the 
will of the belligerent party, if treaties do 
not interfere, and fufpend the ftate of the 
war in that particular : but they who >are in 
a'cbtintry at the breaking out of a zvar, aAd* 
l^ay beyond the time limited for them, by 
treaty or otherwiie ; or thofe who come thi- 
ther, without leave, in time of T£;^r, maybe 
juflly takep prifoners. The States General^ 
agreeibly to this,* bn the 4th of April, 1674^^ ' 
ptiblifted a placart, thatif iny of the fubjefts 
of their enemies ihould remain in the United 
Provinces, or in the dominions of the States 
General, iipt haying leave to come and flay, 
they fliould be taken prifpners ; and not re-? 
ffbred, unlefs ranfomed *'. • 

■ it h^s been a q'ueftion, whether the right of 
jcilling: an enemy regards only thpfe who are 
adlually in arms;' or whether it extends in- 
differently to' all thofe in the enemy's counr 
try, fubjefts, or foreigners ? The anfwer is» 
that with regard to thofe who are fubjefts the 
point is incontcftible ': thefe are our principal ' 
enemies ; and we may exercife all ads of 
hoflility againft them, by virtue of the ftate 



• Bynk. Quefl, Jur. Pub. 1. i.e. 3. 



57 

of the war. As to ftrangers, thofe who 
fettle in the enemy's country after a war is 
begun, of which, they had previous notice, 
mayjuftlybe looked upon as enemies, and 
treated as fuch. But, in regard to fuch as 
went thither before the zvar, we ought to 
give them a rcafonable time to retire; and, if 
they negledl that opportunity, they are ac- 
counted enemies. As to old men, women, 
and children, there is certainly no ncceflity 
for pulhing the rights of zvar fo rigoroufly 
againft them ; as they are not capable of an- 
noying us, for which reafon the ends of war 
do not ftridly require it ; unlefs women 
ufurp the offices of men, and bear arms 
againft us, then we are certainly excufed 
availing ourfelves of the rights of war againft 
them (f). Sometimes, indeed, the heat of ac- 
tion (as at the fiege of a town which has 
been obftinately defended) hurries on the 
troops, already irritated by the defence, to 
commit fuch a(fb of inhumanity ; though, 
ill fuch cafe, the evils are to be regarded ra- 
ther as misfortunes, and the unavoidable 
confequences of a war^ than as in any light 
juftifiable. But thefe are crimes that deferve 
to be puniftied. 



(/) Upon this principle, the firfl exceffts of the 
French army in Switzerland may be accounted for, as 
the women f ught moft valiantly by the fide of their 
hufbands, m defence of their country ; but nothing ^an 
p.iUiate or excufe the lubfequent cool and fanguinary de- 
predations, committed by the French troops, on the 
perfons and property of the unfortunate Swils.— £(i/i(/r. 
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TTie fame rcafoning will hold in refpedl: 
ta prifoneffi of war. We cannot, generally 
ipeaking, put them to death without being 
guilty of cruelty : yet there may be cafes of 
neceility, fo preffitig, that the care of our own 
prefervation obliges us to proceed to extre- 
mities; which, in any other circumftances 
than thefe, would be abfolutely criminal. 

In general, even the laws of war require 
that we (hould abftain from flaughter as much 
as poffible, and that we fhould not fhed hu- 
man blood without neceffity. We ought not, 
therefore, diredly and deliberately to kill 
prifoners of war, nor thofe who alk quarter, 
or furrender themfelves ; much lefs old men, 
women, and children ; and, in general, all 
thofe, whofc age and profeflion, or other cir- 
cumftances in life, render them unfit to carry 
arms, and who have no other Iharc in the 
war than their being in the country or party 
of the enemy. We may aifo eafily conceive, 
that the rights of war do not extend fo far, 
as to authorize the outrages committed upon 
the honour and chaftity of women : for this 
contributes nothing to our fafety or defence, 
or to the fupport of our rights, but only 
ferves to fatisfy the brutality of the foldiers. 
It muft be obfervedi however, that the law 
of enemies makes fome difference between an 
open and legitimate enemy; and rebels, pi- 
rates, or highwaymen, The nioft religious 
princes make no difficulty to propofe even 
rewards to thqfe who will betray fuch per- 
fons; and the public odium of all, under 
which men of this ftamp lie, is the caufe 
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that nobody thinks the meafure hard, or 
blames the condudl of the prince, in ufing 
every method to deftroy them. 

There is one thing more to be confidered 
as to the exercife of the power which the 
vid:or has over the vanquiftied ; and it has 
been a doubt with fome, whether, notwith- 
ftanding the difufe of killing captives, you 
may not ufe that right againlt thofe who 
have obftinately defended themfejves ? But it 
is certainly very bafe to punifti a periCbn for 
his bravery. Valour has always been deemed 
glorious, even amongft enemies, and Cow- 
ardice contemptible. Mr. Bynkerlhoek men- 
tions a captain of a Dutch man of war, who 
gave up a very ftrong and defenfible Ihip in 
a cowardly manner to fome Algcrine pirates^ 
after ftipulating with them for his own li- 
berty only; for which the Algerines wantonly 
and cruelly tore the Captain to pieces *. 

Thus far we have confidered the power of 
the conqueror over the pcrfon of the enemy 
whilft living; we will now fee what is dpnc 
with their dead bodies. Formerly they were 
thrown to the beafts and birds to devour them, 
but now, either the conquerors bury them, 
or give liberty to the vanquiftied fo to do: 
and for this purpofe a truce is often entered 
into for a (hort timef/t^l. In the year 1666, 
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€0 

when the hnivc Sir William Berkeley, Vice 
Admiral of England, was killed in the en- 
gagement with the Dutch, and the Ihip 
Swiftfure, of which he was .on board, was 
taken, the States General wrote a letter on 
the loth of 'July to the King of England, to 
know whether he would have the body buried 
in Holland or fent to England ; and, the 
King choofing the latter, it was embalmed, 
:and fent to England, in September follow- 
ing*. 

Commerce, by the very nature of war, 
ceafes between powers in open enmity ; for it 
would be abfurd to fuppofe, that any people 
would venture with their perfons and goods 
to places, where they were fure to have the 
joine imprifoned and the. other confifcated : 
.ivhcrefore in' declarations of war, and procla- 
TTOtions which follow them, mutual com- 
merce is generally forbid. By an edi(5t of 
the Earl of Leieefter, Governor of the Ne- 
therlands, 4th of April, 15B6, § II. for pro- 
hibiting commerce with the Spaniards, the 
fubjedls trading with the enemy contrary to 
that la vy, were puniflied with A^hipping and 
confifcat on. of their fhips and goods : the 
fame pe/ialties were impofed by the edicft of 

tions as are made during the war. Whtre, however, 
the fortune of the day is dubious, and neither fide is 
viflor'o iS, .1 truce is agreed to for fome days ; and, 
during th^i interval, each p^rty bnngs in its own 
wounded foldiers, and buries its own df!ad. — Marten's 
" Compendium of the Law of Nations," i, 8. c. 3. 
p. 15. — Editor. 

• puic*" Mercury, 1666. 



6\ 

the fame Earl, 4th of Auguft, 1586. §. 12.; * 
but, by the 13th §. of the firft, and the 
14th §. of the 2(1 of thefe edids, even an 
inteni to trade with the enemy is punifhed in 
the fame manner as the fadt itfelf; and fo 
the States of Holland had proclaimed before, 
on the 27th of July, 1584. Moreover, it 
was added to all thefe edidts; that a charge 
againft any pcrfon for trading with the enemy 
contrary to thefe edidls, Ihould remain per- 
petual, whether they were taken in the fadt 
or not : and, by the laft mentioned edidt of 
Holland, pecuniary punifliments were in- 
flidled for that oiFence, and the profecution 
even reached the heirs of the offenders. So 
that it was regarded as a treafonable adt*. 

Though commerce, by the very nature cf' 
War, is prohibited ; yet the ufe of merchant' 
dizc, the need one people have of the things 
of another ; and the advantage of one power ' 
in continuing a particular ^branch of trade 
which it has with the other, (and which is- 
not, perhaps, any hindrance to the carry ittg 
on the war), have much got the better of 
this right in favour of trade. Hence in 
every war, commerce is differently prohi- 
bited or permitted, as princes and ftates 
think moft for the advantage of themfelves 
and their fubjedls. A trading people ftudy 
the commerce moft beneficial to them, and 
accommodate, as far as they conveniently 
can, the rules of war to that advantage. 
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Thus, they fometimes prohibit commerce 
generally, as to every thing, and fometimes 
it is permitted, as to particular things only^ 
but prohibited generally as to all the reft ; 
fo that, as far as it is allowed, it is fo far a 
fufpenfion of the war ; and will therefore be 
partly a war and partly a peace to the fub- 
jeds of both princes. The herring fiihery 
was allowed on both fides by the French and 
Dutch edids, 1 536 (I). And formerly by the 
cdid, 2 2d of December, 1552, commerce 
was not forbid, but was allowed under cer- 
tain reftridHons. Add to thefe the ftate of 
things during the whole Spanilh, Portuguefe, 
and Englifh war, in the years 1653, 1665, 
and 1672, and alfo in the French war in the 
years 1672, 1689, and 1702*. So the 
French permit the Englifti to buy their 
wines and brandy ; and the Englifti fell them 
certain forts of horfes, in time of war. 

Some have doubted whether our friends, 
who arc found promifcuoufly with our ene- 
mies in towns which are taken, are to be 



Q) This privilege of continuing the fiihery has ge- 
nerally been allowed, by the firitilh government, in the 
difl^rent wars with England and PVance, and was even 
permitted in the prelent contefl ; till it was difcovered, 
that the filhing boats were perfidioufly manned with 
armed men, who were concealed in the bottom, and who 
attacked and captured the unarmed BritiQi fifhing-boats. 
The indulgence, above-mentioned, was confequently 
revoked, and the French boats are now treated in the 
fame manner as (hips of war, privateers, &c. belonging 
to the enemy.— JE^iVor, 

* Bynkerih. Queft. Jur. Pub. 1. i. c* 3. 
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deemed enemies. Petrinus Bellus thinks not*, 
and Zouch agrees with himf ; but it as pro- 
bable they would be underftood of goods 
which they have within the dominion of the 
enemy, and which certainly may be juftly 
feized, if they have before been occupied by 
the eneitiy, or been taken by them from our 
friends : for, whatever belongs to the enemy, 
or is profitable and uftful to them, we may 
take as part of the hoftile government ; as, 
by being profitable and ufeful to the enemy, 
they may be hurtful to us. The reafoni 
which fome give againft this opinion is, that 
our friends, though they are with our enemies, 
do not bear an hoftile mind to us ; for though 
they are there, it is not of their own free 
wiU, and we can judge the thing from the 
mind only. But this matter does not reft 
upon the mind only : for, poffibly, all the 
fubjedls of the enemy do not, or perhaps 
very few of them, bear an hoftile mind to- 
wards us ; but the matter depends upon the 
right by which thofe goods are with the 
enemy, and on the ufe they are of for our 
deftrudlion. It would be other wife with re- 
gard td the goods of a friend, taken in our 
own government ; though they were taken by 
the right of war, and are in poffeflion of the 
enemy : for they are not the goods of the 
enemy, nor can the utility of them to the 
enemy be urged. 



^ > f i 



* De re xnilitari, pt. 3, tit. ti. n. 5. 
f Pe Jur, Fie^ial. pt. s. §• 8. q. 4. 




^ 



CHAP. v. 



W ! 1 



wheh moveaHe Goods, artd par ficuiarly Ships, 
belonging to the Enemy, become the Property 
of the Captors. ^ 

jN'tlic preceding cKapter, we have fpokcn 

6f the perfons of our enemies ; the next 

6bje^ of difculfion is their goods and a£lions. 

Croods, whether moveable or immoveable, may. 

be properly feized by the right of war, and 

<ve may do with them whatever we think fit : 

lor, as Cicero very juftly obferves, *' // is not 

ionlrdry to the law of nature to plunder a per^ 

fan inhom we may Idzvfully kill;'** which. 

taking and feizing the enemy's, ^^^ij, we call 

fpoil and plunder. . . 

This right of fpoUy or phndei, extends ge- 
nerally to all things belonging to the enemy; 
and the law of nations, properly fo called, 
d'pes not exempt even facred things, .that 
is, things confecrated dHflier to the true God^ 
or tp falfe deities, ^d defigned for the ufe 
of religion. ^«5f; 



f I r • •• . . . I » ■ . . ; ■ • 
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• De O.ffic. 1- 3. c, 6.'— And fee note 8,, pn this chap- 
ter "of Cicero, 

\m) The modern laws of war, however,- allow no- 
thing to be deftroyed, excepting fuch things or articles, 
as if "feecbrffdJ n'^ceflsfry to talce from the enemy, and 
which cannot be taken from him by. any. other means; 
fuch things as, when tsfken aVe untenable, but VhJch, if 
not deftroyed, mi^t: ft^engthen ihii^'^'I^my (as'^efteh. 
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The pradices and cuftoms of nations do 
not, indeed, agree in this refpedl, fome having 
pernnitted the plunder of things facred and 
religious, and others having looked upon it 
as a criminal profanation: but, whatever the 
ufes and cuftoms of different people are, 
they cannot conftitute the primitive rule of 
right. In order, therefore, to be affured of 
the right of war in regard to this article, we 
muft have recourfe to the law of nature and 
nations. 

It is then to be obfcrved firft, that things 
facred^ differ not in themfelves from thofe we 
call profane. The former differ from the lat- 
ter, only by the religious ufe to which they 
were intended. But this application or ufe 
does not give the things the quality of holy 
and facred, as an intrinfic and indelible cha-' 
rafter, of which they cannot be deprived. 

And next, that things thus confecrated^ 
always belong either to the ftate, or to. the 
fovereign ; and there is no reafon why the 
prince, who has devoted them to religious 
purpofes, may not afterwards apply them to 



which may lawfully be funk ; cannons, which may be 
fpilted up or funk), 6:c. ; and laftly, fuch things as 
cannot be prclerved without injury to the military ope- 
rations. Thus, no depredations ought to be committed 
on vineyards, gardens, &c. ; though, if nccefiity re« 
quire a camp to be formed in them, their de(lru6lion is, 
in luch cafe, authorized by reafons of war. — Marten*^ 
«' Compendium of the Law of Nations ;" 1, 8. c. 3. 
^, 9. — Editor, 
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the tifes of life'; for they, as well as all other 
public things, are at his difpofal. 

ft is therefore a grofs fuperllition to believe, 
that by the conjecratiofi^ or deftinatibn of 
thcfe things to the fervice of Gon, they, 
as it were, change mafter, and belong no 
tnore to men; that they are withdrawn from 
confimcrce, and that the property of theni 
pafTes from men to Goe>. This is a dangerous 
Juperftitiofi, and owing lo tbt ambiiiori of the 
clergy (n). 

We muft therefore confider /acred things 
as public goods^ which belong to the ftate or 
fovereign. All the liberty which the right 
of te;ir gives over the goods belonging to the 
ihite, it alfo gives with refpedl to things called 
/acred. They may therefore be fpoiled or 
wafted by the enemy, at leaft as far as is con- 
ducive and neceflary to the defign and end 
of the war; a limitation, which is no way 



(n) But though, according to the ftrift letter of the 
law of nature and natic ns, cpniccrated articles do not 
dificr from fuch as are profane, a facred charafter has, in 
^urope at leaft, for a long ferics of years, been attached 
to them by tacit confeni ; and that chara6ler has, in ge- 
neral, been refpefted ; with the exception, however, of 
the cot du£l of the French armies in Suabia, &c. during 
the late war on the continent. In cales of fiege, how- 
ever, it is now admitted, that the bcfieging party ought 
to dircft their artillery only a^ainft the fortifications, 
and not intentionally againft any public or other edifices, 
cither within or without the ramparts, excepting in 
cafes of ncceflity. See Marten's *** Compendium of 
the Law of Nations," 1. 8. c. 3. §. i6. Alio Vattel's 
*? Law of Nations," L 3, c. 9. §§. 168, x(>^.^EditoT. 
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peculiar to the plunder of /acred or rdigious 
things. 

For, in general, it is evident that it is not 
lawful to plunder for the fake of plunder; 
and that it is juft aiid innocent only,' when^it 
has fofne relation to the defign of the war; 
that is, when fome advantage accrues from 
it to ourfelves, by our appropriating "thofe 
goods to our own ufe ; or at leaft, when by 
ravaging and deftroying them we, in fome 
meafure, weaken the enemy, and make him 
more inclined to hearken to terms of peace. 
For it would be a madnefs, equally brutal and 
criminal, to do evil to another, without a prof- 
pedl of doing fome good, either direftly or in- 
diredily, to ourfelves. Whence it feldom 
happens, for inftance, that after taking of 
towns, there is any neceflity for ruining tem- 
ples, ftatues, or other public or private edi- 
fices: we (hould therefore generally fpat-c 
all thcfc, as well as the tombs and fepulchres. 

Thofe who believe that things, dedicated to 
/acred ufcs, contain fomething dtvineand in- 
violable, are really in the wrong to meddle 
with them at all; but this is only, becauft 
they ad againft their own confciences. And 
here, we may take notice of a reafon given 
to clear the pagans of the imputation of fa- 
crilege, even when they pillaged the tem- 
ples of the gods, whom they acknowledged 
as fuch ; which is, they imagined that when 
a city was taken, the guardian deities of that 
place quitted at the fame time their temples 

F ? 
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and altars^ efpecially after thofe deities had 
been invited out with certain ceremonies *. 

Let us on this fubjed add the refledlions 
which Grptius makes, to perfuadc generals to 
li^havc with moderation in regard to plunder, 
from tile advantages which may accrue to 
them, from fuch a condudl. *' By this means^** 
fays he, '* we take from the enemy one of the mojl 
*' powerful weapons^ defperation. Brfides, by 
*' fP^^i^S ^^^ enemy* s country , we pve room to 
** believe ibat wc are pretty confident ofvi£iory: 
^^ and clemency is of itf elf proper to f of ten and 
" ^^l^l^ ^^^ minds of men^ All which may be 
^' proved by fever al illujirious examples,** 

War, however, not only gives us power to 
fpoil and deftroy the goods of an enemy, but 
it alfo has another , and a farther effedl: it 
confers a right of acquiring, appropriating, 
and juftly retaining the goods we have taken 
from him, till the fum due to us is paid ; in- 
cluding the expences we have incurred in 
making war, to procure that juftice which 
was refufed (p hs, and whatever elfe we think 
lieceflary to (ecu re ourfelves by way of caution 
from the enemy. 

This right is not only juftified by the law of 
nations, but alfo by holy writ : for God in 
his law concerning a city which was taken by 
the fword after refufal to furrender, thus 
orders — '' Thou fhalt take the fpoil of it to 

thyfelf and fljalt enjoy the prey of thine 

enemies ^ which the Lord bath given thee.** \ 






* Cocceinsde Evocatione Sacrorum. f Deut. xx« 14^. 
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So the Renbenites and G.idites^ and half the 
tribe of Menaffeh, are faid to have conquered 
the Hurcans and their neighbours, and to ' 
have taken much fpoil from them.* It was 
alfo faid of good king Afa, that, having called 
upon God, he obtained the vid:ory over the 
Ethiopians, who had unjuftly warred againft. 
him and carried away much fpoil f; which' 
makes it the more remarkable, as thefewars 
were not undertaken by the con^mand of 
God, but in the common right of mankind. 
By the law of nations, not only he who 
makes a juft war, but alfo every man con* 
ccrncd therein, acquires a property in wh iC 
he takes from the enemy, and that without 
rule or meafure, as lealt as to the external 
cfFccfts with which the right of property is 
accompanied ; that is to fay, neutral nations 
ought to regard the two parties at war, as 
lawful proprietors of what they can take from 
each other, by force of arms; for, as to move- 
ables, which are the fubjed: of this chapter, 
they may be eafily transferred by commerce 
into the hands of the fubjeds of a neutral 
ftate, ofteti without their knowing that they 
were taken in war : and, if the ancient pi o* 
prietors could in fuch cafe reclaim them, 
every ftate would be thereby required to 
examine whether the thing fo claimed be good 
prize, and confcquently which has the bell 
right ; and may thereby be drawn in to take 
a part in the war. 



♦ 1 Chron. V. 4p, 21, 82. ~ i 2 Chron, xiv, 13- 
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As to movfahles^ fuch as fhips, goods, and 
Merchandize, or whatever elfc can become 
prize, and be carried away from the place 
where it is taken ; thefe by the Roman law, 
as Grotius obfetves, * arethe property of thofe 
who take them, when they are brought within 
the dominion of the captor, that is, into a 

{)Iace of fuch fccurity that there is no hope 
eft of purfuing and recovering them : which 
he gives as a reafon why (hips and other things 
taken in the fea are finally condemned when 
they are brought into a fea-port or haven, or 
the place where the captor'-s fleet rides, for 
then the recovery begins to be defpaired of. 
But, adds he» by a new law of nations, 
cftablifhed among the Europeans, fuch prizes 
are condemned when they have been twenty- 
four hours in the enemy's poflTeflion. And in his 
notes, fays it is a cuflom obferved by land alfo, 
and was taken from a German cuftom which 
allowed twenty-four hours for taking beads 
wounded by*another ; and he gives an inflance 
taken from Thuanus's hiflory on theyear 1 595. 
It is there ftated, that the town of Liere in Bra- 
bant, having been taken and retaken the fame 
day, the plunder taken from the inhabitants 
was returned them, becaufe it had not been 
twenty-four itours in the enemy's pofTeflion 2 
and this cuftom, Bynkei fhoek fays, is obferved 
by all nations without diftin6tion, whether the 
prize be brought into port, or not, as was 
the opinion of the advocate of the treafury of 



• De Jur.B. & P. lib. 5. c. 6. J. 3. 
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Amflerdam ; and others alfo now think. But^ 
this author Bvnkerftioek differs from that 
opinion; and thinks it has been edablifhed 
chiefly by military judges, unfkiliedinthelaw, 
without any authority, and perhaps miffed by 
that of Grotius, and adling contrary to various 
laws and cuftoms which he mentions. Hc 
fays, the ambaflador of the States General to * 
England in the year 1631, dcfired the States to 
give fandlion tp the law which gave a right 
to the capture after twenty-four hours poffef- 
Ijon, but this requeft does not appear to b|e 
approved ; and he thinks it againft reafon to 
conclude from the time of the poffedion : for, 
(ays he, the reafon of the change of property i$ 
from the true occupation, and that which give? 
a true occupation is a fafe retention, to which/ 
what do twenty-four hours contribute, if^ 
after that time, the capture cannot be truly 
occupied, or, within that ti ne, it can be 
truly occupied? So that, as the fads differ, 
no certain rule can be eftabliftied whence it 
can be determined ; but the circumftances 
of each cafe are to be conlidered fingly, and 
in every one we are to obfervc, that it doea 
not fecmto be the property of the captor, un* 
lefs he is poffeffed in fuch a manner as to keep 
it and defend it, * 

This ruleof twenty.four hourspoffeffion was 
afterwards changed by the United Provinces, ( 0) 



• Bynk. Qu, jur. pub, lib. 1. c. 4. 
{0) See this fubje^ more amply dticu.ffed, w^ra^ Pp^ 
81, 82.— >£</ifor* 



7fi ' 

and every fovereign has a right to cftablilh 
fuch rules, in regard to this point, as he thinks 
proper, and to make what agreements he 
pleafes with other powers : of which there 
iare numerous inftanccs. In Great Britain 
this i^ ufually regulated^ by ?*n adl of par- 
liament, on the breaking out of a war. (/>) 

By the right of war captures become the pro^- 
perty of him vfho firft gets pofleffion of them i 
and he does not appear to have got this pof- 
feflion, who has only fo far got it, that he 
cannot keep it. This is grounded on the law 
of nations itfelf. But at what time the ppf- 
feflion is fo obtained as to be kept, or not, is 
not to be defined ; fo that it (hoiild feem, we 
can keep it when we have brought the hoftilc 
property within our territory ; which indeed 
is agreeable to the Roman law : by the name 
of territory, however, we underftand caftles^, 
portar, cities and fleets ; the reafon of this i^ 
becaufe of the fafe defence of the thing feized. 
But if, after the property altered, the cap- 
ture could not be brought within the territory, 
what would the tw enty-four hours avail ? There 
are feme who think that ftiips taken are no 
otherwife made the property of the enemy, than 
by being brought into theenemy's port, there 
confifcated, and thence freely failing to the 
port of a friend. The fame thing might as 
well be faid of merchandizes and captures, 
of which there is the fame reafon ; and Bynker- 
flioek mentions a decree of the States General 



(/) Vide irffra. pp. 82, S^.^r-^di^or. 
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In 1666, to this purpofe, which, he gives in 
the very words, that he may not be thought 
to tell incredtb ill ties. But what can it be to 
the matter, whether the Ihip gAes to the port 
of the purchafer, or to the port of a friend ? 
It does not appear what either of thefe ports 
communicates, how, or to whom. It could 
not give property to the enemy who has feized 
and fold it, nor to the buyer who^fo bought 
our goods from him that had not the pro- 
perty. It may be alledged, that a (hip which 
IS made the enemy's, is hoftile, and remains 
fo, till it be purged of that fault; and that 
it cannot be fo purged, unlefs it come to the 
proper port of a purchafer or friend, wher^ 
it may be condtrmned; and that it may be 
rightly taken before that time : but this can- 
not be fuppofed neither, for the thing belongs 
to the purchafer from the time of purchafe, 
and it avails not, whether it belong to the 
feller from the beginnings orfrpm tjie feizing 
and condemnation. 

Prizes taken from the enemy certainly 6^- 
come the property of the captors as foon as 
taken; for, when two nations are at war, 
both of them have all the requifites for the ac- 
quifition of property at the very moment they 
take a prize. They have an intention to ac- 
quire a title of ]uft property, namely the 
right of war; and they are a<9:ually in pofleC- 
lion of the thing. This laft circumftance, 
therefore, is altogether indifferent, with re- 
fped to the prefent queftion. The greater or 
fmaller difficulty the enemy may find, in re- 
covering what has been taken from him^ doe6 
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not hinder the capture from a<5ually belor^ii^ 
to the conqueror. Every enemy as fuch, and 
lb long as he continues fuch, always retains 
the will to recover what the other has taken 
ffom him ; and his prefent inability only re- 
duces him to the neceffity of waiting for 2^ 
xnoTQ favourable opportunity, which he ftill 
fceks and delires. Hence, with refpedl to 
him, the thing ought no more to be deemed 
taken, when in a [lace of fafety, than when 
he is in a'condition of purfuing it ; all that can 
.be faid is, that in the latter cafe, the poffef- 
fion of the conqueror is not fo fecure as in the 
former : and the truth is, thii> diftindiion has 
been invented^ only to eftablifh the rules of 
the right of pojilimin^m^ or the manner in 
which the fubjeds of the ftate, from whom 
fomething has been taken in war^ may re-en- 
ter upon their rights ; rather than to deter- 
mine the time of the acquifition of property 
in things taken by one enemy from another. 
During the whole time of the war^ the right 
we acquire over the things we have taken 
from the enemy, is of force only with refpedl 
to a third diiinterefted party; for the enemy 
himfelf may retake what hfe has loft, whenever 
he finds an opportunity, till a treaty of peace 
is concluded, by which he renounces all his 
pretenfipns. 

^ It is farther neceflary, in order to appro- 
priate a thing by the right of war, that it be- 
long td the enemy; for. things, belonging to 
people who are neither his fubjecSs; nor ani- 
mated with the fame fpirit as he is againft us, 
cannot be taken by the right of war^ even 
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though they are found in the enemy's country. 
But if neutral Jlrangers furnijH our emmy witif 
any tbiyfg^ and that with a dejign to put him 
into a condition of hurting us^ they may be 
looked upon as taking part with our enemy ^ apd 
their cffySs may confqutntly be taken by the right 
of war. Indubious cafCvS, however, it is al- 
ways to be prefumed, that what we find in the 
eneii>y'$ country, or in their fhips, is deemed 
to belong to them : for, befides that this 
prefumption i^ moft natural, if the contrary 
was to take place, it would lay a foundation 
for an infinite number of frauds: yet this 
prefumption, however reafonable in itfclf^ 
may be deftroyed by full proof to the con- 
trary. Neither do the (hips of friends be- 
conrie lawful prizes, though fome of the ene- 
my's effedts are found in them, unlefs it is 
done by confent of the owners ; who by that 
means feenni to violate the neutrality, or 
friendftiip, and gives us a juft right to treat 
them as an enemy. But this fubjedl will be 
more fully difcufTcd in afubfequent chapter,* 
All goods, therefore, of the enemy are to 
be confidered in the fame light : for, what- 
ever they harve by feizure is not lefs theirs, 
than what they have by inheritance, purchafe, 
or any other title whatfoever. The faiyie 
thing niay be faid not only of merchandize 
and other things, which the enemy have taken 
from us, but alfo of (hips, and all other 
things, which they have froni other people 



♦ Videinfr. chap. is^^EdUgn 
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who are their friends, and our friends have 
bought amongft them : but, whatever our 
friends have got from our enemies, are in truft, 
unlefs they arc brought into a free port. Lewis 
theXlVth of France, by an edidof the 17th 
of September,i672, ordered all fhips, even thofe 
bought by friends in the United Netherlands, 
and firft coming thence, to be taken and con- 
demned ; and the day following, a fliip which 
was biiilt and bought in Holland, and which 
the Hamburghers were bringing from Hol- 
land to Hamburgh, equipped wdth Ham- 
burgh feamen, was taken in that voyage by 
the French and condemned. In anfwer to 
this, the States General publifticd another 
cdi(5l to the fame purpofe, by way of retort; 
this procedure was certainly unjuft, for a re- 
tort (houjd operate againft thofe only, who 
have done the injury ; but the effedl of this 
fell on the common friend. * The Englifti, 
(23d of December, 1664,) by their ambalTador, 
declared to the Hans Towns, who were friends 
to both parties, the Engli(li and the States 
General, that whatever (hips without dif- 
tindlion of voyage, (hould bepurchafed in the 
dominion of the States General, Ihbuld not 
remain there as friends, as Aitzem^ relates 
itf. 

The lawyers of Holland being afked their 
opinion onthis point, (25 th of January, 1636,) 
truly and judicioufly anfwered, that their own 
ihips taken by the enemy, and bought by 



Bynk. Qu, Ju. pub* lib. i^; c. 4. f Lib« 44* p. 68|< 



77 

friends, were made the property of the enemy 
by the occupation ; and that the cafe was the 
fame with regard to thofe, who bought the 
fame fhips from our friends, and fo on to the 
next : they are tainted for the fame reafon ; * 
but, with refped to (hips in general, which 
were not our own in the beginning, this argu«. 
ment is good only as to ports and piacts that 
are blocked up, and not as to places where 
there is free ingrefs and egrefs. 



CHAP. VL 

IVhether, and when MOVEABts Things^ and 
efpe daily Ships, may be given up /a tbf 
Recaptor. 

XI^^E have before confidered the time when 
the captor acquires a property in fhips, 
and other moveable things. We come 
now to confider when thefe things may be 
delivereid up to the recaptor. 

It is ©bferved that immoveables, whenever 
they are retaken, return to their former maf* 
ters where they were captured ; but it is other- 
wife with moveables, of which we here treat. 
For they do not return. Si quid bello captum 



imm'm^mf 



* Aitzexna, lib. 21. & 2S. 
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•^, in prida ^, imt pojlliminio redrt ; * but 
* rtlere is a diftinftion as * to fhips which are 
cftecmcd moveables .f As for inftance, thofe, 
t^hich are altogether for the ufe of war, do 
return ; others do not : this and other dif- 
tihftions of the Roman law, however, be- 
t>wieen moveables , are difufed ; fo that, as 
Ordtios obferves, ;}; all moveables are now 
without diftinftion regarded as prize, with- 
out any poftliminium. The confequence of 
this feems to be, that goods taken from the 
enemy, and then retaken, reft in the recaptors, 
becaufe the occupation, which was made by 
njoary transfers the property; and, as that 
,was fo transferred bjj the-occupation, it is 
vefted by the recaption, in the fame manner, 
as if fuch goods had always been the property 
of the cnetny from wbcm they are taken. But 
theymuft have been made the goods of the 
cneiny in full right, othfrwife the former 
owner will have a right to claim them ; and 
the time when moveables stre thought to be- 
long to the enemy in full right, hath been 
<:onfidered in the laft chapter. 

But, though there is fome uncertainty in 
tfhis determination ; yet it is clear that move-^ 
ables brought within the territory • of the 
ttietny, do fuHy and clearly belong to the 
xnet^y in full right; and therefore become 
Hit entire property of the recaptor, if they 

^ Labeo. I. 28. Digefl. lib. 49. tit. 15. de capt. & 
poftlim, revers. 
♦ t ibid. lib. 2. X iDe Ju. B & P. 1. 3. c. 9.;^. 1^. 
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ire afterwards taken. The fame m^y be fsuci 
of fliips brought into the ports of the eneiiiy, 
and then retaken, fo that there remains no 
right to them in the former owner : and, con4 
formably to this, it was agreed between the 
King of England and the States General, who 
were, confederates in war, (Oftober the iid^ 
1680 ;) that the Ihips of each other which were 
retaken, Ihould be reftored to their former 
owner under a certain reward, which was 
given if the (hips of the other had not already 
been within the territory of the encnty : for 
in that cafe they were wholly giveh up to thic 
recaptors. 

This, indeed, is fufficiently clear ; biit it 
is not equally plain, what is meant by territory 
and ports, whether the territory of thofc, 
who took the fhips, or of their allies. It 
ftiould feem that thofe of the allies are fuf- 
ficient, if they be auxiliaries in the war, and 
confequently enemies to thofe, whofe (hips 
are taken. The retention of the (hip taken, 
may be fuppofed equally fafe in the port of 
fuch an ally, as in the enemy's proper port ; 
and there is as little hopes of retaking hei*^ 
unlefs (he fail thence again. 

In the year 1675 the French took fome Ham. 
burgh (hips, in which were goods belonging 
to the merchants of Amfterdam,and had them 
in cuftody fourteen days, when they cir* 
ried them into the port of Hull in England ; 
the Admiralty of Dunkirk, before the returrt 
of the French, condemned thofe (hips, and 
thfe French even fold part of the goods at 
Bull; but the (hips with the remainder df 
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their prize, not yet divided, going back to 
Dunkirk, were taken by the Zealanders, and 
Iviire there condemned with the reft of their 
loiading. The States General, being applied to 
by the merchants of Amfterdarh (23d'of 06lo- 
bir, 1676), ordered the goods retaken to be re- 
ftored to their former owners ; becaufe they 
had not been brought into the enemy's port, 
and there condemned and divided. By the 
enemy's port is meant the port of the enemy 
of him whofe Ihip he hath taken • fo that it 
.was not thought fufficient to have been in 
another port, either of a friend or confederate 
in war. 

Ships therefore become the property of the 
enemy, when they are taken by them and 
brought into their own ports ; fuppofe, how- 
ever, that they are not yet brought in, but 
remain fome time in the port of a friend or 
ally, or fail for fome time with the fhip 
which took them. If you confult the laws 
of countries, or the authorities of lawyers, 
who have written on cuftoms, it will fcarcely 
appear, that the length of time the fhips 
have been taken, or the ftation though ever 
fo fafe, have transferred the property, unlefs 
they have alfo been brought into port : where- 
fore thofe who fpeak of right, plainly fay, 
that all things retaken, before they are brought 
into the enemy's port, have a pnftUminium, 
though they have been taken feveral months^ 
•ind evM though they have remained in the 
port of a common friend ; and indeed unlefs 
the enemy have brought them into their own 
portj they are not made the property of the 
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enemy. Poftliminium is only of that which 
has not been in the aBfolute power of the 
enemy. 

It has been faid, that things are not made 
the property of the enemy, before they ar^e 
brought into port, but continue the property 
of the former owner ; and, being retaken, 
are to be given up to him, and not to the re- 
captor. But, if (hips be lawfully taken, 
brought in and condemned, all claim ceafcs ; 
and, if they fail out of port again, the recovery 
prevails, and whoever then takes them is 
mafter of them to all intents and purpofes. 
However, it is ncceffary to know what is 
the right of the former owners, to a (hip re^ 
taken, before fhe is brought into port, and 
condemnation has followed ; and what is the 
right ofthe recaptors. Now, if we find what 
the latter may demand, we fiiall alfo find, 
that the remainder is due to the former. 
It will be neceflarv, in order to determine 
this, to confult the laws of different coun- 
tries. 

The States General of the United Provinces 
Xhe 4th of July, 1625, made a law, by which 
if the Ihip was retaken within twenty-four 
hours, a private recaptor was to have an 
eighth part; if within twice that time, a fifth 
part ; if more than forty-eight hours,a third part; 
which provifions the States afterwards, in the 
fame year extended to (hips of war, that re- 
took the (liipa of private perfons. After- 
wards in 1632, they gave an eighth to pri- 
vate recaptors without diftindtion of time; 
and again in 1643, they gave the fame fhares 

a 
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as in 1 62 5> bcfore-fnentioncd. Then in 1645, 
they recur to an eighth, without diftindlion 
of time, for privateers; and diredl that the 
value of the capture (hould be fettled be- 
tween the recaptor and the owner ; and if they 
could not agree, the admiralty to be judges of 
it. After this in 1659, they gave only a ninth 
part of ftiips and cargoes retaken, without 
diftindlion of time, whether (hips of war or 
privatters. And again, in 1677, they gave to 
privateers a fifth part, if they had been in the 
recaptor 's power Icfs than 4S hours; if more 
than 48, and lefs than 96 hours, a third part, 
and if beyond 96 hours, one half. Similar 
diftiqftion of time, and divifion of (hares were 
flipulated between the King of England and 
the States General, by the before-mentioned 
agreement of the 28th of Odober, 1659; if 
the private fubjedls of one nation (hould re- 
take (hips or goods from the enemy, which 
belonged to the fubjedls of the other; but if 
a (hip of war (hould retake them, then only 
an eighth part was given to the recaptor, with- 
out diftindtion of time.* (q) 



• Bynk, Qu. Jur. Pub. 1. i. c. 5. 

iq) Various cdirt*?. befide thole enumerated by the au- 
thor, hnve been iffued, relative to this fubjeft ; and 
among thefe, the cdifl dated June the 6th, 1702, arti- 
cle 8; that of 1747, article 7; that of 1781, article 7 ; 
and that of 1793, article 7, all declare, that where any 
(hip or goods, belonging to the inhabitants of the States 
General, is captured by the enemy, and afterwards recap- 
tured by any privateer or other vefiel fitted out at the ex- 
pcncc of thole inhabitants, the recaptor is entitled to tht 
following proportions, viz. if tiie prixe be retaken 
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In Great Britain, the fame rule hath for the 
moft part been obferved: for, befides the 
agreement between this Crown and the States 
of the United Provinces, in the year 1689, 
this method was purfued in the year 1702, 
upon a war breaking out with the French 



within 48 hours, one fifth; if within 96 hours, one 
third ; and, after that time has elapfed, one half. (Mar- 
T£Ns' " Eflay on Privateers," &c. c. 3. J 66) Thefe 
different regulations, however, relate only to recaptures, 
which are the property of the fubjeds of the (then) 
States General; and the various treaties whicH they haa 
made with the commercial and maritime powers, are 
equally indiflin^l on this fubjedl. In their convention 
with the United Stales of America, (0£loberthe8th, 1782) 
it is, indeed, ftated that recaptures, when made by priva- 
teers, (hall be reflored ; on paying, if the prize has not 
been 24 hours in the enemy's poffeflioh, one third part 
of its value in lieu of falvagc: but, if the recapture be 
ffFefted after that period, it becomes the entire property of 
the recaptors. Should, however, the prize have been 
retaken by a (hip of war belonging to eitoer of thofc two 
powei-s, it is in every cafe to be reftored on paying the 
recaptors the following proportions, viz. in cafe of re- 
capture within 48 hours, of one 30th part, and if after 
that time, of one 10th part of the value of the fhip and 
cargo in lieu of falvage. (Martens' •« RecueU des 
Truites v. 2. p. 279.) It has, however, been ^ques- 
tioned (Martens' *' Effay on Privateers," c, 3. J 67, 
fub^nJ) whether, as this convention was made when the 
United States of America, and the States General were 
at war with the fame power, it is applicable to future 
cafes in which one of the two States may be neuter.— 
But, fuppofing thefe relations not to be dilTolved by the 
tafe here ftated, quere. whether they are not deftroyed by 
recent fubverfion of the government of the State^ Ce- 
jnerul, and the rcdu^iion of the Batavian Republic into a 
province of France ?— Ec/iVor. 

C 2 
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» King. And in the year 1739, on a w^r break- 
ing out with Spain, an a6t of parliament was 
made to the fame purpofe: and in the year 
1744, upon the war with France, and the 
fame in the war declared in the year 1756 
againft France, it is enad-ed, ** That if an^ 
^* fi>ipy vejfel^ or boat taken as prize, or- any 
" goods therein, Jbalt appear and be proved, in 
*' the court of admiralty, to have belonged to any 
•' of his Majejiy* s fubje£!s of Great Britain or 
" Ireland, or any of the dominions and tcrrito^ 
*' ries remaining under his Majefly*s proteSion 
^* and obedience, which were before taken offur^ . 
•' prized by any of bis Majejly*s enemies, and at 
*' any time afterwards again furprized and re^ 
*' taken from his Majefty*5 enemies, by any of ^ 
*' bis Majefty*s fbips of war, or any private 
'* man of war or other Jhip, vejfel, or boat un^ 
** der bis Majefty* proteElion and obedience, that 
«* then fucb fbips , vejfels , boats, and goods, and 
€f every fucb part and parts thereof as qforefaid, 
^' formerly belongingtofuch bis MajeJly'sfubjeSls, 
€t J/jall in all cafes be adjudged to be rejlored; 
•^ and /hall be by decree of the f aid court of ad- 
f« miralty accordingly reflored to fucb former 
if ozvner or ozvners or proprietors, he or they 
cf . paying for or in lieu of f ah age (if retaken 
«« from the enemy by one of bis Majejiy*s Jhips 
«' of irar) an eighth part of the true. value of 
*' theffjips, vcjjels, boats, and goods refpe lively 
<^ fo to be rejiored; which fulvage is to be an^ 
€( fwercd and paid to the captains, officers, and 
t^ feamen in the f aid man of war, to be divided 
^f in fucb manner as before in this a£f is direiled, 

• ;* touching thefhare of prizes belonging to the 
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Jlag officer s^ captains ^ officers ^ feamen^ ma^ 
riners, and JoldierSy where prizes are taken 
** by any of bis Majefly'sjbips of war: and if 
" taken by a privateer or other Jbip, vejfc!^ or 
** boat, before it has been in the poff^iffion of the 
enemy 24 hours, an eighth part of the true 
value of fuchjhips, v^els^ boats, and goods \ 
and if it has been in the pofpjjion of the enemy 
•' above 24 hours and under j^i hours a fifth pari 
thereof', aud if alove 48 hours and under 
96 hours a third part thereof; and if above 
*' 66 hours a moiety thereof.^** 

Thus it appears, that if the matter was left 
to the law of nations fimply, a (hip, or goods 
taken at fea and carried into the port of the 
captor, and condemned there, would be deemed 
good and lawful prize, and the property 
thereby altered : for a condemnation by fen- 
tence makes the (hip or goods to be the (hip 
or goods of that ftate, where fuch condemna- 
tion hath been regularly had. But as it is in 
the power of any nation to make what altera- 
tions they think proper in this particular, the 
States of the United Provinces, as well as the 
king and parliament of Great Britain, (r) have 



♦ See ftatutes 13th, 17th, and 29th of George II. for 
the better encouragement of leamen in his Majefty's fer- 
vicc, and privateers to annoy the enemy. 

(r) Since the author wrote the prclbnt work, various 
changes have taken place in the laws and regulations con« 
ccming the falvage or money paid to rccaptors, as well 
as the times according to which they are to be propor- 
tioned. Thus, in the commencement of the American 
war, the 13th of George III. c. 5. §. 24, enabled that 
if the property of his Majefly's obedient fubjefts {houl4 
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therefore, from time to time fettled it inadif* 
ferent manner from what it would other wif^ 
have been determined by the general law of 
nations. 



be captured by the rebellious colonies or plantations, and 
retaken by a flifp of war, or private fhip under the king's 
. proteftion, fuch recaptured property (bould be reftored 
to the owner, on paying one-eighth in lieu of falvage. 
This order was by the 17th of George III. c. 7. p, 19, 
extended to recaptures, ms^de by merchant (hips, or vef- 
fcls, duly commiflioned, and afterwards (when France, 
Spain, and the Seven United Provinces, became parties in 
the war with Great Britain) by the 19th of George III, 
c. 67. § 44, and the 20th of George III. c. 23. § 7. 
to (hips belonging to his Majefty's obedient fubjefts, 
which were captured by any of his Majefty's obedient fub- 
jefts, and retaken by a privateer or (hip of war. The laft- 
mentioned ilatute alfo provides that, in the cafe of recap., 
tured colliers, coafling or other vefTels of little value, the 
agents and owners on both fides might agree upon the fal- 
vage to be paid; fothat the fame did not exceed the pro- 
portions direfted by the 19th of George III. c. 67. § 44: 
on condition that the parties gave a Jatisfaftoiy account 
to the judges of the different courts of admiralty. 

In the late, war, by the 33d of George III. c. 66. 
§ 42. the rate of falvage is fixed at one-eighth in caiesof 
Ttcapture by kingS fliips, and at onc-fixth, if by priva- 
teers; but if the retaken Ibips had been let forth as fhips 
of war by the enemy, they were to be adjudged lawful 
prize for the benefit of the captors. Similar regulations 
^le enafted by the 43d George II L c. 160. 

It (hould be oblerved that all the a61s here quoted, 
are dated to be in force only for the wars, exifting at 
the time of pafling, and no longer; and (excepting th^ 
43d of George III. r. 160, which has lecen'lybcen 
ena6led,) they ferve only to fhcw the alterations that 
have taken place in the Britifh prlze-laws. But as 
jthey rejate to recaptures belonging to his Majefty's 
(ubje£b, fwch regulations are not binding in the 
cafes of retaken fhips, the property of neutral fo- 
reign (ubjeQs. Accordingly, the high court of admi* . 
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It is hard'to guefs the reafon A^hy this mat- 
ter hath been fo often altered ; why the dif- 
ference of time gives fometimes a greater, and 
fometimes a lefTer part? Why, if there be a 
diftindion of time, there are fuch variefies of 
proportions ? Or why fometimes all diftinc- 
tion of time is laid afide? Reafon, in this 
cafe, muft pay great deference to cuftom. 

The public tranquillity of nations, and the 
cafe and happinefs of their fubjedls, require 
. that their laws fhould be at once certain, if 
reafon will admit of it. Does the matter 
reft here when we think- that the fhip and 
goods feized belong to the enemy in full 
right? By full right is meant a full and per- 
fedl ufe of the enemy, of the thing feized, as 
his own; but a variety of things and fadls will 
not permit us always to know whether the ufe, 
which the enemy has, is a full and perfed ufe: 



ralty has liberally adopted the law of reciprocity, and ad- 
heres to the rule of the country to which the claimant 
belongs: and, uppn this principle, the Santa Cruz, and 
fevcral other Portugueze veflfels, captured by the French 
and retaken by Britifh cruizers, after being one month 
in the enemy's pofTeflion, were reftored on paying the fal- 
vage cftabliihed by an ordinance of May 1797 of one- 
eighth to fhips war, and one-fifth to privateers. An ex- 
ception however, was made, as to thofe fliips which 
were taken prior to the date of that ordinance: for, be- 
fore the period alluded to, the rule of 24 hours pof* 
feffion prevailed ; and, as that was in fevepi cfcs held 
fully to divefl the property of the original owner, the 
veflVh, captured previoully to May 1797, ^C^e co^• 
demned in toto to the recaptor. Vide the cafe ^ 
the Santa Cruz, in Robinfon's Admiralty Rcporti. 
pp. 50*— 80.— JL'Ji^jr. 
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that is, whether the enemy hath fo taken them, 
that he can keep and defend what he hath 
taken. If he hath taken it in the middle of 
the fea, and at a great diftance from his own 
fliore, he may lofe it again, as it may be re- 
taken from him by an enemy ; whereas, if he 
had brought the capture within his own terri- 
tory, it would doubtlefs then be the property 
of the captor in full right. The fame hath 
been fuppofed by fome, if the capture were 
brought into the port of a friend or ally, but 
that cannot be fupported : for there cannot be 
fuch an adjudication of the capture in fuch a 
port, as to give the captor a .pofTellion in full 
right. Whatever therefore is taken at fea 
muft be brought into the captor's own port, 
or into their own fleet or place of fecurity, 
for a full property is not obtained in them be- 
fore; fo that if they be retaken before they 
are fo brought into the fafe cuftody of the 
captor, t\\t former owner may claim them ; as 
no property therein hath yet been vefted in 
the enemy; and therefore not transferred to 
the recaptor; I {"Siy former becaufe fome kind 
of ufe, though not fufficient to confer a full 
right, hath intervened. 

But there will ftill remain a confideration 
whether the owner fliall claim from the re- 
captor; without paying falvage orfomere- 
ward for the labour, pains, and eXpence which 
the re-captor has incurred in retaking the 
fliip and goods ; and that he fhould have 
fome reward for it, is didated byjuflice itfelf, 
which is the fountain of the law of nations. 
QThe re-captor preferves the fliip and goods. 
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which would otherwife have been loft to the 
owners, therefore why (hould he do this, and 
cxpofe himfelf to danger without the hope of 
reward? Why (hould he fight for. another 
perfon's goods, as he would have fought for 
his own? Why {hould he ufe his own arms 
and men, and lofe his hbour and expence? 
He hath managed every thing for the benefit 
of the ov/ner, and is undoubtedly entitled, 
not only to his expences, but to a reward or 
compenfation for his trouble. But by what ■ 
reafon a certain part of the thing recovered is 
given to the re-captor; or how it comes to be 
more or Icfs according to the time the capture 
has been in the hands of the enemy, will be 
hard to judge; for certainly the length of 
time, the prize has been in the pofleflion of 
the enemy, whether a greater or leflcrtimc, 
cannot give more or lefs right to the re- 
captor, if the capture is not brought into 
fafety; 

The falvage or reward is given as a com- 
penfation for the care, trouble, danger, and 
expence which the recaptor has incurred in 
the recovery : the reward, therefore, (hould be 
made adequate to that trouble, danger, care, 
and expence, and that with a view to the 
value of the thing recovered ; which (hould 
be done liberally, but fo as not to exceed cer- 
tain proportions of the thing retaken, yet 
fufficient to encourage induftry in retaking. 
For it is not equitable, that he, who takes 
great pains, arid is at great expence, to retake 
a (hip or goods from the enemy, and perhaps^ 
fights bravely, and obtains it wholly by his 
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valour, (hould not have a greater reward that 
he, who is at much lefs pains, expence, and 
trouble; and perhaps, does not fight at allj^ 
to regain the capture. In regard to the ex- 
pence,a difference is already obferved between 
fliips of war, which are fitted out at the pub-. 
lie expence, and privateers which are fitted. 
out at the expence of private perfons, whicli 
is certainly very juft. It would feem more 
equitable if the reward to the privateer ^for 
that to the public (hips of war is already 
'fixed) (hould be given in proportion to thfe 
trouble and expence the owners and com-* 
manders have incurred in retaking the cap« 
ture, over and above a certain part, and not 
exceeding' a proportion of the thing re- 
taken ; as, for inftance, if a privateer was to 
be allowed one-eighth part of the captufe , 
at all events, in the ^me manner as public 
ihips of war now are; and as to ^ny other 
reward, it ihould be in proportion to thq 
expence and danger, and the bravery (hewn 
in the retaking ; not exceeding one moiety 
of the value of the prize retaken. But it 
will be objeded, perhaps, that this method 
will be attended with great trouble and per- 
plexity in fixing the value of the reward to 
be given in this cafe : to which I anfwer, 
that this might be fettled by the admiralty 
who had cognizance of the prize. The 
value of the Ihip and goods is now fettled by 
them ; and, though there are fometimes dif- 
putes about that, yet, for the molt part it 
is done without difficulty. The merchant 
would then with more chearfulnefs give up a 
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confiderable part of the (hip and goodsj 
when he was convinced that the receptor 
had been at confiderable expence and trou- 
ble in retaking the capture, and had alfo be^ 
.haved with great bravery and gallantry in 
doing it: whereas, on the other hand, thp 
falvage is paid often very unwillingly, when it 
appears that the recaptor has been at but 
little or no expence, trouble, or rifque, in tak^ 
ing the capture; and that there is no other 
reafon to entitle him to fo confiderable a fliare, 
but the capture having chanced to be fuch ^ 
certain number of hours in the pofleffion of 
the enemy. This method would be juftified 
by the cuftom of nations in a fimilar cafe. 
The Rhodian law gave a recompence out of 
the wreck, to thofe who had preferved a 
ftiipwreck; but then that recompence dif- 
fered according to the degree of labour ex- 
pended: fo William of Orange, f 15th May, 
1574,) publifljed an edidt in the name of 
Philip II. King of Spain, whereby part of a 
wreck was given to the perfon faving it; 
and the part there exprefled was increafed, if 
the commanders of the (hips had been at 
greater pains and expence; and this was 
fince repeated in the Netherlands, in the year 
1676. And it is probable, that the States of 
Holland had regard to this, when on the 2 2d 
of July, 1677, they orde;-ed, that if any tim- 
ber (hould be carried down the river without 
any perfon to attend it, a recompence (hould 
be made to thofe who faved it ; and that the 
timber fhould be brought to the Compai>y of 
Wood-mongers at Dort. Now thefe decrees 
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do not mention, how long the wrecks, or thole 
timbers, fhould have fwam or been in the 
power of the rivers, winds, or fea ; nor in- 
deed, does any fuch diftindlion appear to be 
either reafonable or ncceflTary ; but the award 
of a prooer perfon or perfons, for the reward 
of the labour and expences, is fufRcient: and 
fo it is adjudged to be, in cafe of a ftiip and 
goods retaken from the enemy, in a book 
entitled *' Conjulaius Maris,*' c. 287. For by 
that author, he who hath retaken a (hip 
and loading from the enemy, is direfted to 
return the (hip and loading to the former 
owner, after having falvage; and that fal- 
vage, that it may be juft, is appointed ac- 
cording to the degree of labour and expence 
occafioned by the recovery, without any 
manner of diftincftion how long the (hip and 
loading had been in the power of the enemy, {s) 



[s) The following extrafts will exhibit a more particu- 
lar view of the paflaga above alluded to. If any fhip, 
together with its cargo, taken by an enemy, is recaptured 
by the fhip of a friendly power, the recaptor ought to 
rcflore fuch property to thofe who are on board the ftip, 
if there be any perfon ftill alive, after deducing falvage, 
which is to be eflimated according to the expence and 
labour occafioned by the recapture: if, however, the 
cncroy had already conduclcd it into a place of fafety, the 
fhip and cargo become the entire property of the recap- 
tor. Confola to del Mare, c. 287, tit. de nave pigliata e 
recuperatn. The fame venerable colleftion of maritime 
law, farther provides, tJiat if a capror abandon his prize 
in fight, and through feir of an enemy's (hip, which 
afterwards acquires poffeffion of it, fuch prize is to be re- 
ftored to the former owners, in confideration of a i^milar 
reward, Ibid^ n. i • Again, if a captor voluntarily abandon 
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It is, however, there faid that reftitution is 

not to take place, if the (hip hath not been 

brought into a fafe place; but, if it had 

eeri brought into a fafe plaice, the property 

as thereby fully and plainly transferred to 

^ enemy. . And this agrees with what hath 

\dy been faid. In all which I amjujlified 

*^ opinion of the learned Cornelius va» 

oek.* 



CHAP. VII. 

How far the PoffeJJion (jf Immoveables gained' 
in War may be extended. 

JT hath been the fubjedt of the two laft 

preceding chapters to confider at what 

time movealles^ taken in war, become the 



his prize, after having taken what he cho(e out of her, anct 
file be afterwards retaken, fuch recaptor muft reftore it 
to the firft proprietor for a like confideration ; and in 
cafe there be no fuch owner, the recapture is to be re- 
garded as treafure trove. Ibid» n. 5. Laftly, where a 
prize is ranfomed, either from the enemy or from others, 
or is purchafcd from the enemy, a diftipQiion is to be 
taken, whether the veflel was, or was not, already in a 
place of fafety. In the former cafe, the purchafer is 
entitled to keep her without refloration; in the latter, th^ 
ranfomer or purchafer muft offer fuch ranfomed or pur* 
chafed veflel to the firft owner, on his paying the ranfoni 
or value, and alio a reward, if the enemy was, at the time 
of the ranibm mafter of the (hip, in fuch a manner thae 
no other means of faving her offered* Ibid. n. a* 6£c 7. 
""^Mditor, .... 
• Lib, I, chap, 5. 
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property of the captors: and when they may 
be given up to the recaptors. We come now 
toenquire how far the pofleflion of immoveables, 
gained in war, and the property arifing from 
that pofleflion, may be extended. 

It is an undoubted maxim, that before 
the right of war can intitle us to any thing 
£aken, it is requifite that the enemy had firft 
the true property of the thing taken, other- 
wife the pofleflicMCLadili be of no ufe. Land* 
are not faid to be taken as foon as feized on: 
for, though it be true that that part of the 
country which the enemy, with a fl:rong army, 
has entered, is, for that time, poflefled by 
them; yet every pofleflion is not fufficient, 
for the effeft which is now treated of, but fuch 
an one as is durable only; the nature of which 
Grotius thus explains. " Thai land then,** 
fays he, *' is reputed loji, which is Jo Jecured 
with fortifications, that without being forced, 
it cannot be repojfejfed by the firft owner. *^'* 
But this dees not feem to be truly the cafe: 
for a territory belongs to the enemy as foon 
as he is matter of it, and as long as he con- 
tinues in pofleflion of it. The greater or 
lefs precautions he may take to fecure it, arc 
nothing to the purpofe. But this matter will 
be better illufl:rated by an example. The 
French feized Cafal and Turin in Piedmont; 
and, upon making a truce, it was agreed, that 
whatever each poflefled in time of war, they 
fhould poflefs for the time of the truce. It 
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was afterwards a queftion whether ..the lands 
and villages thereabouts (hould pay taxes, and 
do duty to thofe cities which the French held, 
though they had done it to the French during 
the war? And fome lawyers determined this 
jnatter againft the French : becaufe, by the 
law of nations, they faid, a pofleflion naturally 
acquired is requifite; and the part occupied 
does not carry with it the part not occupied, 
and that the villagers were not liable to do 
thefe duties for the French, as the citizens 
themfelves acknowledged them their mafters 
againft their confent** Bynkerfhoek h of a 
different opinion, and thinks the general 
rule, uti pq(ji4etisy takes in the pofleflion ; 
though it fliould be denied to be a true one. 
But that pofleflion confifted as it were in per- 
forming and receiving offices and gifts, which 
were never performed but to their lord. 
The poffeflion of immoveables in war . is the 
feizurc; and if ^art isfeized, the whole may 
be feized, and poflefl^ed ; if the perfon feizing 
had fuch intent. f Which i$ both a civil and 
a natural right: and feizure is underftood 
of what we have not handled as well as of 
what we have handled or walked over any 
part of, for it is not eflTential that the perfoa 
feizing ftiould remain conftantly in the place 
feized. 



• Petrinus Billus de re Militarl, pt. g. t. 3. n. 7. (k 
fcq. — Zouch de Jur. Fecial, pt. 2. ^. 9. q. 48, 

t Paulus, I. 3.^. I, F. deacquir, velamiu.pofTcfs* 
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But though it is trtie, that if part be taken, 
the whole is underftood to be taken, if it be 
taken with that intent; yet that will be right 
no otherwife, than if no other perfon poffelles 
part of the whole inqueftion : for if another 
may pofTefs a part of that whole, by a parity 
of reafon he might poflefs the whole : which 
cannot be faid, as two perfons cannot poflefs 
the fame thing entire; as appears from the 
pbilofqpby of Paulus..* For fo the power of 
one would exclude the power of the other 
in the fame thing. If, therefore, one perfon 
be in pofleflion, and another lay hold of a 
part of what he is in poiTeflion of, and does 
not bodily keep it, he hath feized nothing but 
what he hath naturally laid hold of; nor, in 
virtue of that half or other proportion of 
what he hath feized, can he hold the other 
parts which are not kept ; becaufe there the 
pofleflion of the former occupant prevails, 
which in like manner prevenft him from be- 
ing, excluded the other part; the power of 
each being equal. And the latter occupancy 
hath aboliflied the pofleflion of the other, 
which is called a civil pofleflion, in that part 
which is detained, for no other reafon than 
that it is a natural pofl^eflion, and the natural 
pofleflion takes away the civil. Celfus fays. 
If an army enter with gre^t force, they keep 
that part only into which they enter. ''^ When 
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he fays, with great force, he fuppofes the for- 
mer owners of the land to refift and defend 
it with forc6 alfo: in which cafe the army of 
the enemy can poflefs the land no farther than 
he has compelled the owner to give way. 
Which was probably the meaning of Paulus 
when he fays, that if part be fcized the whole 
is feized ; fo it be with that intent. But 
ibere muji befcmt bounds: which bounds feem 
to be to. that part which is pofleffed by another; 
whether it be his neighbour in the next land, 
or any other in the very land contended for. 

So that in a country, feized by force, it is 
not difficult to determine what is properly- 
feized* The Metropolitan law is nothing to 
the purpofe in this queftion. For that is a 
civil government which the vanquiflied prince 
hath fet up wherever heplcafed. Which be- 
ing fp, it maybe underftood, that if, from- 
one canton or divilion, government may be 
cxercifcd over the whole country, it does not 
follow that if that'divilion is feized, the cities, 
towns,, and cafllcs, which are ftill in the 
hands of their prince, arc pofTeflTcd. But all* 
theie things are to be judged of by the adl of 
feizing and poflcffion. Agreeably to this we 
fay, that uhen part of a country is feized, the 
whole is deemed fcized, if the vanquifhed 
retains no other part; but if he docs retain 
any other part, nothing is feized but what is 
taken by force from the vanquiflied, and 
podcffed by the conqueror. But it will be 
neccfTary to enquire whether the fame diflinc- 
tion holds good, where there are many diflincft 
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countries under one government, as in regard 
to private lands which are contiguous. If 
Thomas has land, contiguous to Samuel, John 
and William, Edward feizes part of the land 
of Samuel ; he is to. have pofleflion of all 
Samuel's land, but not of the land of John 
and William. The land is to be poffefled 
to certain bounds ; but to thofe bounds only, 
and no farther.* He that entered part of 
3amuel 's land, entered it with no other intent 
than. to poflefs all the land of him, on part of 
whofe land he had entered : but he does 
not appear to have had any thoughts of the 
land of John and William.* The defign of 
the conqueror is not only to invade onecoun- 
try, but all the government, and to make all 
the countries of the vanquiflied his own, and 
here there is no boundary but what the ene- 
my ftill retains to himfelf ; but, if the van- 
quiflied retains no part, fo that there is no- 
thing to flop the conqueror from taking pof- 
feffion of the whole.; then if it be only 
feizcd by one fent by the conqueror, or only 
the metropolis is feized, it gives pofleflion of 
the whole empire. Agreeably to this opi- 
nion was what the Ambaffador of the Emperor 
Jujlinian faid to Cofroe, King of Perfia in Me- 
nander; Qui enim Dominus eji ejus qui Imperat^ 
quomodo nee Dominus eril ejus quod eijuk eft ? 
how is he mafter of him who commands, when 
he is not to be mafter of that which is fubjed 



Paulus, 1. 3. §, 1. 
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to him ?* Thofe princes have been dcfervedlf • 
ridiculed; who, becaufe they, had t^^ea 
Rome or Conftantinople arrogated to ;j|iera- 
fel.ves the empire of the Romaii Cir,(;Ie;tCYffli 
when other princes held a great pari loftliaf 
empiit. Of like kind is the arrogance, ;<ff 
BeUfariu's in Procopius, who^ ]^h?ri Jiiftin^R 
had reduced Carthage and even itsi .King Ce^ir 
mer to his power, boafted openlv. that ii^\ 
things belonged to Juftinian wliich Opliippt; 
had in Sicily; t when neither the right >vbic^ 
he had to Carthage, nor the power he haci ^ypjp 
the king could transfer the pofleflion bf.wha^ 
was in Sicily, which defended itielFby its owj^ 
proper f^rength ; nor, when thjC I^ing w^ 
taken, was all his empire taken . withj h;im f 
occupation is neceflary, or a ceflion pf the 
place, if it be fo agreed on upona.peace^ j 
., By t;he truce between the Areh-dukC; of 
Auftria*, and the States . General thp^oth o£ 
April, 1609, it was agreed, that each mould, 
poflefs every thing as they pofleffed it at the 
time of the treaty; after which the Arch* 
duke fixed up his edidls in the lordlhip of^ 
Kuykcns; whereupon the States General on, 
the 20th of Auguft in the fame year,publifhed ** 
an edid: that the lordfhip of Kuykens be-, 
longed to them, becaufe xhey were in poflef- 
ITon of the city of Grave, to which tha^: 
lordlhip was fubjed; and therefore, noneelfe 



* Hiftory of Byzant. vol, 1. p. i^g. 
t De BelJo Vandal, L 2. c. 4. 
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could . cxcrcifc any government therein. 
"^V^hcn the Sr^tcs' General had levelled the 
caftlcs ih the Overmaze; the Spaniards, 
Tiifverthfclefs ifor ba^. the inhabitants to fubmit 
ffliffMclVes to the Council of Brabant, which 
.aflfer/&Iea- ait the Hague; and the States, by 
^j^of' retofft, oppofcd this interdiction by 
tHf«redia;of' the8thof March 1634. Thus, 
wfeln Boiflfduc belonged to the States Gene- 
ral, am^ thtj 'Spaniards objeded to the States 
allbWin^, a way to the land thereabouts; 
^hfcK vtity did by feveral edids, in two of 
iVhteh edidls^ viz. the 8th of March, 1634* 
and the 2d, of February, 1636, they recite 
the edidtof the King of Spain made the loth 
of July, 1628; tvhereby he afTcrtcd, /i&j/ land, 
which 'is fubj^ft to a city, follows the con- 
queror of that city. And the right which 
the States took the benefit of by thofe edids 
was' properly made ufc of by them; becaufe 
they are fuppbfcd to govern the fubjccfled 
land, who govern the city. Neverthelef&, if 
there be any ftrong place left in the land> 
which is* not feized, fo long as that' flrong 
place commands,, the poflcflion and power of 
others cannot be extended. The conquered 
* vaflal indeed owes, fidelity and fervice' to 
the conqueror, and not to the conquered 
prince. And there "is lefs doubt if a pro- 
vince is ceded, but that all parts of it are 
ceded.* 
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It was the opinion. of Grotius, that lands 
are not faid to be taken as foon as they arc 
feized on : for, though it be true that that 
part of the country (as Celfus obferves; which 
the enemy has entered with a ftrpng army, 
is for that time poflelTed by them ; yet every* 
pofleilion .is not fufficient for this efFedl, but 
fuch an one as is durable only. Therefore, the 
Romans were fo far from thinking that part 
of the land without their gate to be entirely 
lofl:^ whereon Hannibal encamped, that at 
that very time they fold it as dear as before; 
which feems to have occafioned the conclu^ 
fion of Grotius mentioned in the. firft part, 
of this chapter. , 

' By the law* of nations, not only he who 
makes war for a juft reafon, but alfo^.qvcry 
man, in a juft war^ acquires a property in 
What he takes from the enemy; and that 
without rule or meafure; efpecially as to 
thS external efFeds, with which the right 
of property is accompanied: that is to fay, 
neutral nations ought to regard the two par- 
ties at ivar^ as lawful proprietors of what they 
can take from each other by force of arms ; 
the (late of neutrality not permitting them 
to efpoufe either fide, or to treat either of the 
contending parties as an ufurper, purfuant 
to the principles already eftablifhed. 

This is generally true, a^ well with refpedt 
to moveables as to immoveables^ fo long as they 
are in the poflllfion of him who has acquired 
them by the right of war. But if, from the 
I hands of a conqueror, they have pafled into 
ihe hands of a third, there is no reafon, if 
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they are immoveables why the ancient owner 
ihould not try to recover them from that 
third, who holds them of the enemy, by 
what title foever: for he has as good a 
right againft the new poflefTor, as againfl: 
the enemy himfelf. Land and territory be- 
ing in its own nature immoveable: thofe, to 
whom a ftate would refign them, cannot be 
ignorant of the manner in which it pofTeffes 
them. But it is otherwife of moveables : 
which may eafily be transferred by commerce 
into the hands of the fubjefts of a neutral, 
ftate: often without their knowing they were 
taken in war. The tranquillity of nations^ 
therefore, the good of commerce, and, even 
the ftate of neutrality, require that they 
ftiouid be deemed lawful prize, and the pro- 
perty of the perfon of whom we hold them.* 



CHAP. VIII. 

fVheiber AcTio}iS and Credits of the Enemy, 
found among us^ when a War is begun y may 
be jujily confifcated ? And of the right to 
INCORPOREAL Things taken in W/lr. 

JT has been a queftion, whether, if no trea- 
ties interfere, or if they be not taken away 
in the limited time prefcribcd by the trea- 
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ties, *aSIioris, and credits or things incoporeal, 
can be taken and feized upon, if a war break 
out? But, if treaties do interfere, as they 
frequently do, then it is certain that aBions 
and credits may be carried away, as well as 
other goods and efFeds, provided it be done 
in the manner prefcribed, and in the time 
limited by fuch treaties. And, fince it is the 
condition of war that enemies, by every 
right, maybe plundered and feized upon; 
it is certainly reafonable, that whatever efFefts 
of the enemy are found with us who are his 
enemy, and io the reverfe; viz. what goods 
and cfFecfls of ours are found with our enemy, 
Ihould change their matter, and be confifcated. 
It has been cuftomary in moft declarations of 
war, to declare that all the enemy's goods, 
as well thofe found among us, as thofe taken 
in war, (hould be confifcated. Sometimes 
there are feparate edidls as to that particu- 
lar. By the mere right of war even im- 
moveables as well as moveables may be fold, 
and the money put into the public treafury. 
But the general cuftom now in Europe is, 
that the profit of immoveables is received by 
the public treafury during the war; but when 
that is over, thofe immoveables are either 
given up to their former owners by treaty, or 
it is fettled what part (hall remain in the pof- 
fcflion of the captors. 

The States General, in the year 1599, pub- 

lifhed an edift, concerning all goods indif- 

criminately, wherever found: whereby they 

declared all perfons and goods that belonged 

;• to the King of Spain,, in all places whatfo- 
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ever, to be good prize. And there is extant 
a letter of the States of Holland to the court 
of Holland^ dated the 28th of November 
1672, whereby they are plainly ordered to de- 
tain and condcnin the goods of fuch as 
ihould (lay among the enemy: and, agreeably 
to that opinion, an edidlof the court of Hol- 
land was publifhed the fame day, by whioh 
they could not be reftorcd to their owners 
after the day of publifhing that edic9:. But 
Bynkerflioek feems to doubt whether this was 
agreeable to the treaty of 1662, between the 
French and the States General. And it is 
faid, that if an inheritance fall to a perfon 
who is a fubjedl of the enen^^y, the inheri- 
tance is forfeited ; and the fame author men- 
tions a cafe in his own remembrance, in the 
year 1695, when an intcftate died in Holland, 
whofe heirs and next of kin were in France, 
and the inheritance was confifcated to the 
States.* But, if there were any perfons liv- 
ing in Holland, who would have been heirs 
to the inheritance afttrr the death of tbofe 
relations who were in France, it would have 
been juflice to have given the inheritance to 
them, as though the other relations, who were 
in France, had been actually dead; and not to 
have confifcated it to the public. 

As to the edicts beforementioned, they 
have fpoken generally, and feem to be gene- 
rally underftood, of any goods whatfoevcr, 
whether corporeal or incorporeal ; yet as to 
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incorporeals, the Author feems to doubt ; 
and {6, as he fays, did the States General, 
"vyho even contradidted what they had done 
before. For, when the King of France and 
the Bilhops of Cologn and Munfter, in the 
year ibyj, condemned even aSions and 
credits ; and ordered that what their fubjeds 
owed to the Dutch (hould be feized, ^ the 
States General, by their edidl of the 6th of 
July, in that year, publifhed their difappro- 
bation of fuch condudt, and declared, that 
thofe rights could not be paid but to the 
creditor; and therefore, that they did not 
cfteem the demand legal, whether it was 
made by force or by confent of the debtor*. 
But it feems to be common juftice, that all 
right, as well incorporeal s as corporeals fhould 
be confifcated, and by a parity of reafon : 
for, by the law of nations, rights and credits 
are not lefs in our power than other goods; 
why, therefore, fhould we regard the rights 
of war in regard to one, and not as to the 
other? And when nothing occurs, which 
gives room for a proper diftindlion, the ge- 
neral Law of Nations ought to prevail. It 
appears, by Polybius, to have been agreed 
between the Romans and Antiochus, that 
. rights^ as well as all other things which had 
been condemned in time of war^ fhould be 
reflored; which plainly fliews, that rights 
were alfo condemned. And the fame law 
has been ufed by other nations fince that 
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time* By the 2 2d fedlion of the pe^e be- 
(tirccn France and Spain, the 17th of Sep- 
tembefj i678> it is exprefsly provided that 
the credits^ which had been before con- 
demned^ Ihould not be reflorcd. And, 
"when the King of Denmark declared war 
againil the Swedes, the 9th of March, 1676, 
he publicly declared, that the goods of the 
Swedes, found in the Danifii government, 
and what any one owed to the Swedes, fhould^ 
in fix weeks, be deemed forfeited to the pub- 
lic, under a double punifhment to thofe who 
ihould difobey. And the fame Danes paflTed 
a fimilar decree againft the Englifh, in the 
year 1667, as Aitzema relates. 

There arc feveral other edids to the fame 
purpofe, viz. one of the i8th of July, 1536 ; 
another of the 27th of March, 1556, of Phi- 
lip II. of Spain againft the French King; 
and one of the States of Holland, the 2Qth 
of January, 1591. There is alfo extant 
another edict, publifhed by the Prince of 
Orange, Stadtholder, and the Court of Hol- 
land, in the name of Philip 11. King of 
Spain ; by which they ordered, not only all 
the goods of thofe who had gone over to John 
of Auftria, but of their enemy's moveable 
and immoveable rights and credits, to be con- 
demned. And the States General, the 4th 
of January, 1584, declared the people of 
Bruges, &c. who had revolted to the Spa- 
niards, to be their enemies ; and ordered their 
goods, rights, and credits, public as well as 
private, to be condemned : and fo, when the 
citizens of Venlo went over to the Spaniards, 
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the Earl of Leicefter, by an edid the 9th o^ 
July, 1586, charged them with rebellion, and 
as rebels ordered their goods, moveable and 
immoveable^ rights and credits^ to be con- 
demned; which was indeed the cafe of the. 
people of Bruges abovementioned : they were 
treated not only as enemies, -but as rebels; 
becaufe they were before bound by the treaty 
of Utrecht. 

By one decree of the States General, the ad 
of Odober, 1 690, and another of the States 
of Holland of the 29th of Oftober, in the 
fame year, it was declared unlawful to com- 
mence perfonal aclions; and the reafon openly 
given for it was, becaufe by the laws of war^ 
not only the goods of enemies, but alfq their 
rights, are forfeited. And, when the King 
of France, in the year 1657, ftopt the goods 
of the Dutch by a decree ; the States of Hol- 
land, the 26th of April, in the fame year, de- 
creed the fame thing againft the goods of the 
French which were in Holland; arid forbad 
any thing to be paid to the French which was 
owing to them ; and direded that, if any one 
paid any thing to them, he fhould pay as 
much more to the States ; out of which they 
made amends to thofe who fuffered in France; 
and one half more than the debt, which was 
to be paid by way of penalty ; and they or- 
dered that penalty, and all the goods and cre-^ 
dits of the French, to be affigned over to 
certain perfons chofen for that purpofe in 
every city. So that the States then thought 
it right to confifcate the credits. And, there- 
fore, if a Prince had condemned the enemy's 



credits, and the fubjeft fliould pay that Vrince^ 
vhat he owed to the enemy, it M^as a dif- 
charge; and fo the Council of Holland, in 
the year 1590, gave it as their opinion with 
great juftice. Indeed, if wc,rs were waged 
with fuch courtefy as to allow commerce on 
both fides, it would be cthcrwife; becaufe 
there could be no commerce without con- 
tradls, and no contrails without adlions^ nor 
any anions without judgments, nor any judg- 
ments without perfons : for no one would 
carry merchandize, and fell them to the 
enemy, without the hope of recovering the 
value; and there could be no hope of obtain- 
ing that, if judgment could not be obtained 
againft the purchafer, who is the enemy. 
But, if there be not mutual freedom of com- 
merce, aSIions^ which naturally arife from 
commerce, are rightly confifcated. Should 
you once allow an enemy to commence ac- 
tions at all, it would be difficult to diftin- 
guifh the caufe of commerce; becaufe it 
would be hard to diftinguifli from what 
caufe the actions arifc. And if you deprive 
your enemy of judgment againit you, you 
cannot rightly bring him to judgment, if he 
remains in your government. 

It feems alfo unjuft, that the fupreme coun- 
cil, in the 1 8th of September, 1590, fhould 
confirm a fentcnce of the inferior courts and 
of the court of Holland; whereby it was de- 
termined that an enemy, who had come into 
the country with fafe conduct, might be put 
under arreft. It is unjuft to preclude the 
anions of your enemy, who comes into your 
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territory ; as was done by the decrees of the 
States of Holland, in the 2d and 29th of Oc- 
tober, 1 5 90; and not to allow your enemy 
the fame right : for, by the laws of vvar^ 
whatever any one affumes to himfelf, he 
ought to allow to his enemy. But what is 
faid of a5lions^ rightly condemned, holds 
gootf, if a Prince truly exadl from his fub- 
jcdis what they owe to the enemy: if, I fay, 
he truly exadl it from them, then the pay- 
ment to that prince is good ; but, if the 
Prince does not exadl it; when a peace .is 
made, the former right of the creditor re-, 
vives, becaufe the occupation which is in 
war^ confifts more in faci than in operatioa 
of law. Debts, therefore, which are not 
taken hold of, feem, as it were, fufpended 
and forgotten in time of war ^ but, by .a 
. peace, they return to their former proprietor, 
by a kind of pojllnninium. Wherefore it 
feems almofl: ' neceffary, amongfl: nations, 
that, upon a peace, it fliould be declared, 
that fuch debts, if they have been exadlcd,: 
fliould be deemed loft and remain extinct: 
but, if not exadlcfi, they (liquid reyive ami 
be reftored to their former creditors : and, 
conformably to this, it was agreed by the' cth 
fediion of the peace, made between Frederick 
the 3d, King of Denmark, and Charles the. 
2d, King of England, the '31 ft of JulyV 1667;. 
;ind §. 37, of the peace between the. Kings, 
of England and Spain, the 21ft of Septcnji- 
her, 1667; and f. 22, of the peace bet \Vccn 
the Rings of France and Spain,' the 17th of 
September, 1678. All which -prove, that 
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not only oBions, but alfo all other things 
whatfo^ver, are forfeited, in time of war, and 
are often exacted. A prince, however, can- 
not, on any account (with juftice I mean]» 
flop a debt due from himfelf to private men; 
bccaufe of the confidence repofed in him that 
he will not. A private man lends a prince 
money on an engagement of honour; be- 
caufe a: prince cannot be conquered in an ad- 
verfe way, like other' men, by a court of 
juftice. And fo fcrupuloufly did England, 
France, and Spain, adhere to this public 
faith, in the late war^ that they fufFered no 
inquiry to be made, whether any part of the 
public debts was due to fubjedls of the 
enemy, in the late war ; though it is certain, 
many Englifh had money in the French 
ftinds, and many French had money in the 
finglifti funds. 

As for what, in particular, relates to the 
acquifition of .incorporeal things^ by the right 
of war ; it is to be obferved, that they do not 
become our property, unlefs we are in ppf- 
ffflion of the fubjed:, in which they inhere. 
Now thefe fubjea:s are either things or per- 
fons. We often annex, for inftance, to cer-. 
tain lands, rivers, ports, and towns, par- 
ticular rights ; which always follow them, 
whatever pofleffions they come to; or, ra- 
ther, ' thbfe who poflefs them, are thereby in- 
veftied with certain rights over other things 
arid perfons. 

' The rights, which belong diredllyand im- 
mediately to perfons, regard either other per- 
fons, or only certain things. Thofe, which. 
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are annexed to perfons over other pcrfotM^ 
arc not obtained but with the Confeilt of the 
perfons themfelves; who are fuppofed not to 
have given a power over them to any ntail 
promifcuoufly, but to fome certain perfoii^ 
Thus, for inftance, though a King happcii 
to be made prifoner of war, his cnemic* 
have not, therefore, acquired his kingdom 
with him. 

But with refpedt to perfonal right over 
things; the bare feizure of the perfon of 
the enemy is not a fufficient title to the pro- 
perty of all his effeds, unlefs we really take 
poflcflion of thefe effecfts, at the fame time. 
This nuy be illuftrated by the example given- 
by Grotius and Puffendorf, of th^ preferitf 
which Alexander the Great made to the 
Theflalians {after having deftroyed the city of 
Thebes), of an inftrumentj in which the' 
Theflalians acknowledged that they owcd^thc 
Tbcbans an hund/ed talents. 
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CHAP. IX. 

Whether we may go to, or purfue an Enemy inii'^ 
the Port or Territory of a Friend. 

TTHE right of zvar Ihould be ufed and exer- 
cifed only within the territories or pof- 
feflions of the contending parties who are at 
enmity; or in places which are hot in the , 
poflclTion of any perfon or (late, and not in : 
the terri tory.ol. a friend ; that is^ we Ihould' 
not ufe this right in the territory of any per^ -^ 
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fbn who is a friend to us (t). If we catch 
our enemy in our own port, nothing pro- 
hibits us from treating him in a hoftile man- 
ner, unlefs he comes to us under yi/^ conduS^ 
The reafon of war permits us to enter the 
very territory of the enemy, and to commit 
depredation there. And fo in the middle of 
the fca, which is not the . territory of any 
one, the fame thing is lawful; but he, who 
afts againft his enemy in the territory of a 
friend to both parties, a6ts alfo againft the 
ftate who governs there, and conftrains all 
force bf the laws, by whatever means it is 
accomplifhed. Wherefore the Carthaginians, 
(who were fuperior in rowing veflTels to the 
Roniaris, the former having feven gallies and 
the latter only two, and the Romans being 
driven, by a ftrong wind, into a port belong- 
ing to Syphax, King of Numidia) did not 
dare to purfue them into the port of the Nu- 
niidians ; becaufe both parties were in amity 
with him, as Livy tells us : this, however, 
is upon condition, they take no part with 
the enemy, but obfervc an exadt neutrality. 
But, fince all writers upon public juftice, 
without exception, agree, that it. is not law- 
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(?) BiUif:^ privateer (and not a King's fliip) makc^ 
or^jurluf^ prizes on the enemy's rivers,, and wiihin the 
indolgief, Oiivially marked out by buoy.c, iuch condu6l 
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fill to ufe forcG within the government of 
another, who is a friend to both parties, it 
is worthy of inquiry, whether the cuftorfis 
of nations, their edifts and decrees, are agree- 
able to this opinion : and whether, in this ar- 
gument, we Ihould not diftinguifli purfuing^ 
and the right of attacking^ between the right 
of going thither, and the right of purfuing 
thither: and that we may begin in order, 
Philip the 2d, King of Spain, in his fea 
laws, which he enadled in Oftobor 1563, 
ordered that no one, under capital punifti- 
ment, Ihould offer violence, in the fea, to his 
fubjedls, his friends, or ftrangers, by reafon 
of war, or on any other account, within 
fight from landy or from a port. He therefore 
underftood the government of the continent 
to be extended as far as the fight could reach 
from land; and there are Tome authors who 
have thought fo. But Bynkerflioek, in his 
difTcrtation upon the, dominion of the fea, 
chap. 2. refutes this argument 5 arid Ihews, 
that the government of the land. ends, where 
the power of arms ends. And both the 
States General, and the States of Holland, 
feem to be of his opinion by two decrees, 
mentioned by him, which they made for the 
falutation of princes; which Bynkerflioek 
has alfo fhevvn in the fame book and chapter, 
and alfo in chap. 4 (u). 
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(m) The maritime jurifdiftion of powers is now ge- 
nerally admitted to extend, at .lead, to the diftance of 
a cannon (hot ; and a variety of treaties (cited by M4kR« 
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In the port of a friend it is by no means 
lawful to go after or take an enemy, who is 
not the enemy of our friend. If any cap« 
ture be made in the port of fuch friend, it 
js the duty of that friend to caufe the things 
taken to be reftored ; either, at his own ex- 
pence, or at the expence of him who fufFered 
the damage. That it ftiould be at his own 
expence, is agreeable to the peace between 
the Republic of England and the States Ge- 
neral, the 5th of April, 1654, §• 22, and 
that between the King of England and the 
States Gener^, the 14th of September, i66r^ 
$. 21 J and another between the fame parties^ 
the 31ft of July, 1667, §. 29: and the fame 
thing is faid in the treaty of commerce be- 
tween the King of France and the States 
General, the 27th of April, 1662, §. 48; but 
no mention is made, at whofe expence latis- 
fadlion Ihould be obtained. It is the duty 
of the prince, whofe port or territory is vio- 
lated, to avenge the injury done to him by 
that violation : for, if he who commits the 
violence, Ihould go away from the place, 
does he, whofe fhip or goods happens to be 
taken, wage war at his own expence ? So 
that Bynkerfhoek thinks the mention of the 



tENS, utjiipra, note (^) have been concluded between 
Great Britain and France, France and Ruflia, the Porte 
and Spain, and almoft every maritime power of Europe 
and Barbary ; in which it is exprefsly flipulated, that 
up privateer^ (hall be permitted to commit hoftilitie» 
ty;iUun fuch jurildidion. — Editor. 
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expence is, therefore, rightly omitted in all 
thefe treaties; and all the treaties between 
the French and Dutch fay limply, that the 
mafter of the port, bay, or river, in which 
his friend has been plundered, is to ufe his 
beft endeavours that what is taken there be 
juftly and honeftly reftored. . So that if the 
prince is to take care of this, and ufe all his 
endeavours, he will do it at his own ex- 
pence; and even by war, if no other ex- 
pedient will fuffice; which is a law obferved 
by all princes alike, where there is no agree- 
ment to the contrary ; and the reafon of this 
law is, that force cannot be brought into the 
territory of a ft range**. But, by the treaty 
of commerce, made between the King of 
England and the King of Denmark, the 
1 8th of July, 1670, $. 32, it is agreed, that 
' if anyjhiporfljips^ belonging to the JubjeSs 
' of either King^ be taken in the ports of either 

* by a third party ^ they in whofe port^ or witb^ 

* in whofe jurifdiSion the of or ef aid fbip fhall 
' be taken^ Jhall be mutually oi^liged to ufe 
' their endeavours, together with the other 
' party, for the finding and retaking the faid 
' (hip or (hips, and reftorihg them to the 

* owners ; which neverthelefs fball be done at 
^ the charge of the faid owners, or the parties 

* interefted." 

In the territory of a prince is included 
ports^ bays, and rivers. The Duke of Tuf* 
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cany, in the year 1695, obliged a Frenchman, 
Cwho had taken, near the port of Leghorn, 
a fhip belonging to the Dutch, with whonm 
the French were at war, and brought her 
into that port), immediately to deliver up 
the capture: for what is near the port is 
judged to be within the territory. 

M. Bynkerfhoek gives an inftancc in the 
year 1639, when Admiral Tromp blocked up 
the fleet of the Spaniards, who were in amity 
with the Englifh, in the Downs, an Englifh 
port; and the States General commanded 
their Admiral to defl:roy the Spanifh fleet, 
notwithftanding their being in the port of a 
friend, even though th^ Englifh and others 
ihould refill ; which, order the Admiral af- 
terwards executed;^ and was commended by 
the States for it. But he thinks this adlion 
cannot be juftified in itfelf ; though he at- 
tempts to excufeit, becaufe the Englifltin the 
year 162'/ had taken out of Holland a (hip 
belonging to the French, who were then at 
war with the Englifti, but friends to the 
Dutch : and alfo that the Spaniards, in the 
year 1631, hacjtifed warlike force againft the 
ihips of the States General, in the ports of 
the King of Denmark, who was the common 
friend. But the truth of the matter, as to 
Admiral Tromp's deftroying the Spanifti 
fleet, is, that a Spanifti Armada, confiding 
of feventy fail, carrying recruits to Flanders, 
under the command of Don Antonio D'Oc- 
qifendo, was attacked in September the 1 7th, 
1 631, by a fleet of feventeen Dutch men of 
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war, off the Land's End, and followed up 
the Channel with little damage, till it arrived 
near Dover ; when. Van Tromp coming up 
with a reinforcement of eight (hips, an en- 
gagement enfued, in which the Spaniards loft ' 
three gall ions, and fome others difabled, and 
were forced to take refuge in the Downs, 
where they came to an anchor. Vice Ad- 
miral Pennington was riding there with an 
Englifli fquadron; and great intereft was 
made to perfuade the King, that he might be 
the umpire and fall upon the aggreflbr, whicl^ 
was refufed. The King, however, defired the 
Spanifh Admiral to retire with the firft fair 
wind, and fignified to the Dutch his refo- 
lution of maintaining a neutrality ; and if 
any attempts were made upon the Spaniards 
in that road, he fhould deem it a breach of 
^the amity between him and the States, and 
relent it as an heinous indignity. Tromp 
promifing upon his honour that he would 
not make any, whilft they lay there, unlefs 
they begun firft, both fleets continued in 
the fame lituation till Odober the 9th, by 
which time the Dutch fleet jvas increafed to 
an hundred fail; a^jd the Spaniards, by the 
help of an Englifti pilot, and the favour of 
a dark night, had fent off fourteen fhips with 
four thoufand foldiers to Dunkirk. The 
next day, as the Spaniards were fetfing the 
watch, a centinel difcharging his piece, killed 
a Dutchman aboard a ftiip that lay near 
them j^ an accident which aflbrded Tromp a 
pretence for falling upon the Spaniards with- 
out breach of his promife. He fent imme- 
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diately a long boat, to carry the corpfc to the 
fide of the Spanifh Admirars fliip, with a 
meflage, that it was a breach of the protec- 
tion they had hitherto received from the King 
of England's road, and he would be with 
them in the morning. Accordingly, on Oc- 
tober 1 1, Tromp ftood in with the Spaniards, 
ajid put them into fuch a confternation, that 
they dipt or cut their cables : and, tw enty- 
three of their (hips running aground, two of 
them were loft on the lhore,.two funk, three 
burnt, and the other fix teen, being deferred 
by the men, were manned by the Englifli^ 
to fave them from the Hollanders* Admiral 
Ocquendo ftood out to fea, (chafed by the . 
Dutchj, with thirty ftiips, the remainder of 
his fleet, eleven of which were taken, and 
five funk, by the Dutch, and ten only efcaped 
into Dunkirk. This was an attempt which 
the Dutch durft not have made, had they not 
known, that the King's affairs were much 
diftrefled, and that he was not in a condition 
to revenge fuch an infult. They fent, how- 
ever, in the January following, a fplendid 
cmbafly, to giye him fatisfadlion in that 
point, and. to propofe ^ marriage between 
his eldeft daughter and the young prince of 
Orange ; which excufes were accepted *. M. 
Bynkerflioek mentions another inftance, that 
the Englifli, in the year 1665, attacked the 
fliips of the Eaft India company at Bergen, 
in Norway, but not without the refentment 
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of the Danes, who oppofed the Englifh wrttt 
all their force; and, alfo, that the Captains 
of Ihips of war belonging to the States, in the 
year 1666, furprized the (hips of the EnglHh 
in an hoftile tnanner, in the river Elbe, in tHe 
territory of a friend ; upon this great com- 
plaints were nnade, not only by the Etiglifli^ 
but alfo* by the Hamburghers, and many othcf 
Ambaffadors of the German Empire. Tht 
mcHiths of the Bnglifti were eafily ftopt, by 
urging what had been done by them the yeact 
before in Norway; but that was not latis- 
fad^ory to the other complainants, fi nee all 
they could al ledge was, that it was done in 
return of an injury received from the Englifh*. 
A farther inftance he gives, whidh he fayfe 
happened in his own memory : fonie fjiips of 
Zealand being in the port of Lifbon, bfc- 
longing to the King of Portugal, this Portu- 
guefe refufed to let the French, who were at 
war with the Dutch, cut out, or batter, thofe 
fhips with their cannon ; upon which thJ 
French fent in fire-fhips and burnt them. 
But all thefe inftanceg, except that of Tromp^ 
relate to the attacking of Ihips already in the 
port, and under the prote6Hoh of a friend; 
and, in the cafe of Tromp;' the violence was 
not committed immediately upon the purfuit 
of the Spanifh fhips, and their taking refuge 
in the Downs. The Dutch Admiral had ac- 
quiefced in the protedlion of the King of 
England: and it can be no juftification to 
fay, it was done by way of retort, for th'e 
Englifh having, in the year 1627, taken a 
French fhip out of a Dutch port i becaufc 
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the Dutch Admiral had fubmitted to the jujT- 
tice of the protedlion. Upon the whole, it 
feems clear, that the- enemy's fhips, in the 
port or harbour of a friend, ought not to be 
attacked, on any pretence Avhatfoever. 

But although no violence may be offered to 
the fliips of the enemy, lying in the ports or 
harbours of a friend^ yet it is worth confidera- 
tion, whether an enemy, found in the open 
fea, and there attacked, fo lipng as we attaglc 
him and commit flaughter, may not be pur- 
fued to the bay, port, harbour, or river, of 
,a friend? It appears reafonable fo to do, 
provided we are cautious that we do no in- 
jury to our friend or his territory; in cafe 
we arfi fo near, that the force, which we ufe 
agaihft our enemy, muft neceflarily or un- 
avoidably hurt our friend or his territory : it 
behoves us, therefore, in fuch cafe, to be 
palfive, rather than aclive. 

The whole reafon turns upon thefe two 
things; firft, that force or violence cannot 
be offered to the enemy, in the port of a 
friend, becaufe we cannot ufe it without dan-, 
ger of hurting our friend or his territory : 
and alfo becaufe our friend, at the fame time 
he gives protedion to our enemy, gives pro- 
tection to us alfo; fo that there is a kind of 
tacit confent, on all fides, to fuch neutrality, 
and the reciprocal terms thereof. But, where 
an enemy is met with at fca, and engaged, it 
fe^ms reafonable, that we fhould purfue him 
until he has adually entered the port of the 
friend ; or come fo near to it, that we cannot 
purfue him without doing prejudice to the 
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forts or territory of our friend : for, until the 
enemy is got fo near, or within the port, the 
protedlion of the friend does not commence ; 
and the enemy may, therefore, before . that 
time, be taken : fo that it is immaterial 
whether they arc in fight of the fort of the 
friend or not, if they are not fo near as that 
the force or violence, to be ufed againft the 
enemy, muft ui^voidably hurt or injure the 
friend at the famttime. * Bynkerflioek men- 
tions two decrees of the States General, one 
in the year 1623,. and another the 10th of 
October, 1652, to this purpofe. 

In the year 1654, a captain of a Dutch 
man of war met with -an Englilh ihip at fea, 
running into the port of Leghorn, and feized 
her even when fhe was coming to anchor : the 
Duke of Tufcany complained of this to the 
States General, but without redrefs. He, 
however, fhewed his refentment of it by con- 
demning the fhip which had taken the 
Englilhnian. f So, in the year 1665, th* 
Oftenders fired upon a Dutch fliip, which 
purfued an Englilh Ihip even to Oftcnd ; 
of which the States General complained to 
the Spaniards, alledging that the Dutch fhip 
had not fired upon the Englilh Ihip under 
Oftend.;}: But this trifling excufe only ag- 
gravated the infult offered to the people of 
Oftend ; for it is not material with what force 
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you purfue the enemy t but whether you pur- 
fue him in a hoftile manner and with a hod 
tile intent. As the law is at fea, fo it is upon 
land : for, in the latter, we may rightly pur- 
fue an enemy, into the government of another, 
flying immediately in battle. The States 
General agreeably to this opinion, about the 
. year 1653, decreed that the Lorrain foldiers, 
who had ravaged the country of the States 
General, might be purfued even into the em- 
pire of the King of Spain.*. But this is not 
to be juftified in any cafe except that of an 
eager purfuit, on account of fome confli(5l 
or ravaging which has preceded; otherwife 
it is not more lawful to kill the enemy in the 
territory, than in the port of a friend. In 
the year 1666, the States General complained 
to the Spaniards, that the people of Munfter 
had come through their territory and plun- 
dered the country of the States ; demanding 
the damage from the Spaniards, which they 
had fufFered by the people of Munfter: if 
the Spaniards knew that they were going to 
plunder, and willingly permitted them to go 
through their territory, the complaint and 
demand might be juft ; but that does not at 
all appear, f . It was not right for the peo- 
ple of Wolfenbuttle in the year 1700, (as they 
were neutrals) to permit the Saxons to come 
through their territory to commit depre- 
ditions on the people ofLunenburgh, and the 
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allies of Lunenburgh to kill the Saxons. But 
the mod thUfcan be allowed in this cafe is, 
that during the engagement, it is lawful to 
purfue the flying enemy into another govern- 
ment ; for the fame reafons, as Philip the 
2d, King of Spain, in an edid: he publifhed 
relating to criminals in the year 1570, §* 76, 
permitted the delinquent to be purfued into 
the territories of another. But it is one thing 
to begin force, and another to prefs forward 
with force in the heat of adlion. In a word, 
the very being in the port of a friend forbids 
us to commence any force there; but it does 
not prohibit the ufe of any force which was 
begun without the bounds of his territory, 
while the matter is warm : for we may then 
purfue it into the very territory of our friend.' 
And, though this is a queftion little noticed 
by writers on public juftice, yet this dif- 
tindlion appears quite reafonable*. There is 
another inftance mentioned by Aitzema. In 
the war between France and Spain in the year; 
1668, a Frenchman purfued a Spanifh Ihip 
in the fea, the Spaniard took (belter in Tor- 
bay, a port belonging, to the Englifh, who 
were the common friend, and run their (hip 
aground there, and got out the (hip's arms, 
tackle, fails, &c. and carried them into the 
houfes of the inhabitants : the French failors 
landed and took the (hip's arms, &c. out of 
the houfes of the inhabitants, and carried 
them to their own fliip. Hereupon the King 
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of England ordered all the capture to be re^ 
ftored, and dire<5led his ambalTador to profc- 
cute the injury in France, The complaint 
againft the French captain was not for his pur- 
fuing the Spanifh fhip into the Englifli port ; 
but for landing and entering the houfes of the 
inhabitants, and taking the goods thence, 
which was an undoubted breach of the law of 
nations. Had the Spaniard been taken in the 
bay of Torbay, upon a frefh purfuit, that, 
perhaps, might not have been complained of; 
or, at leaft, not with fo great earneftnefs. 
He nientions alfo other complaints made by 
the Englifh againft the French, for violating 
their forts ; and brings inftanccs of damages 
paid 'by the French*. 



CHAP. X. 

Of the State of War as to Neutrals. 

MEUTRALS are thofe ftates or kingdoms 
who are not engaged on either fide in the 
war, and do not owe any alliance to one or 
the other of the parties : for, if they owe any 
fuch, they are allies, and not fimply friends, 
qui in hello medii funt^ middle pcrfons in war, 
as Grotius calls them.ff). It may feem 
needlefs to treat of thofe, who are not en- 
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gaged ill the war, when it is manifeft that 
the right of war cannot afFed them ; but as 
in the courfe of the war, they muft have fre- 
quent intercourfe with the contending ^par- 
ties, it will, therefore, be neceflary to con- 
lider what they may do, and what they may 
not do, between the two ftates at enmity. 
.At firft view, it appears that they might dp 
the fame as when the parties were not at war : 
for the conditions of war do not feem to be 
extended beyond thofe who wage war to- 
gether. It is not reafohable to conclude that 
that thofe who are our enemies, are there- 
fore enemies to our friends ; and, as they arc 
friends to our enemies, who are aifo friends 
to them, it ihould feem natural that they 
may adt by their friends, and exercife all the 
offices of friendftiip. towards them, as though 
no war was fubfifting; and the laws of-friend- 
Ihip allow of the affifting them with arms, 
men, ammunition,, and all other things. But 
then, as they are friends to us at the fame 
time, they lie under the like obligation to us; 
and^ fhould they fupply both parties with 
arms, men, ammunition, and the like, they 
would, as it were, fight againft themfelves, 
and aflift in continuing and fupporting the 
war; which the natural duty, of every perfon 
obliges him to endeavour to terminate, by 
doing all the good offices he can between th6 
parties at war* It may be urged, that this 
is arguing from the inconveniency only, and 
not from the reafonablenefe of the thing ; 
and, as the doing or fuffering fome injury is 
the only caufe of the war, that, therefore. 



fbat injury ought not to be extended beyond the 
perfon of him who fufFered or committed it^un- 
lefs in the cafe of a prince or ftate who com- 
mits or fufFers an injury; in which cafe all 
the fubjecfts of that prince or ftate are looked 
Upon as offenders, or offended ; but it does 
not extend to thofe who are not his fubjedls. 
Hence it comes to pafs, that the enemy of 
my friend is not my enemy ; but it is con- 
fiftent that all friendfhip with him (hould fub- 
iift entire, and on the fame footing as before 
the war. This was the opinion of the States 
General of the United Provinces when they 
decreed the 3d of March, 1 640, that it was 
free for their friends, themfelves, and their 
enemies, to go out to war at pleafure : and, 
the Spaniards having, on the 30th of March, 
1639, decreed that if any of the people of 
Liege fliould enlift under the States General; 
they fhould return in a month, and take an 
oath that they would not ferve any more 
againft the Spaniards or the houfe of Auftria ; 
without any excufe being allowed them : the 
States by the edid: decreed the like, and de- 
clared that what was alledged by the Spaniards 
ivas altogether new and againft reafon ; and 
ordered that their edidl ftiould continue in 
force as long as that of the Spaniards. Of 
f he fame opinion were fome Hollanders, whof, 
in the afTembly of the States of Holland, 
urged the fending auxiliary forces to the 
Spaniards againft the French ; and declared 
it might be done without a breach of peace 
and friendfhip with the French*. 
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' But this opinion certainly cannot be fup- 
ported as it refpecfls thofe who are limply 
and merely friends, and not in alliance with 
cither party. It is the duty of fuch friends, 
by all means to avoid interfering in the war^ 
and to take particular care not to be more fa- 
vourable or unfavourable to one party than to 
the other ; according to that maxim of Livy, 
Belief e nm interponant^ ♦ that is, in the affairs 
of war, they are not to prefer one to the other 
party; for by that only do they, who arc 
neuters, difcharge their duty, Grotiiis, in- 
deed, fiys that it is the duty of him who ab- 
ftains from ivar, to do nothing which may 
ftrengthen him who fupports a bad caufe, or 
by which he may impede the motions of him 
who wages ajuft w^r, but in a dubious caufc 
to behave himfelf alike to both parties ; as in 
fufFering them to pafs through his country, 
in fupplying them with provifions, and not 
relieving the befieged.f But the juftice or 
injufticeof the war is nothing to the common 
friend : it does not belong to him to lit as 
judge between the contending parties, and to 
give or deny more or lefs to the one or the 
other, as he judges the juftice or injuftice of 
his caufe to be : for he cannot be indifferent, 
who ferves one to hurt the other. Nor will 
it fuffice to fay, that I may fend to both 
whatever I pleafe ; and, if what I lend to one 
be ufed by him to the deftrudion of the 
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other, that is nothing to me fo long as I da 
not affiP him in the ufe of it. The enemies 
of our friends ftand in one of two lights ; 
either as our friends, or as the enemies of our 
friends : if we confider them as our friends 
only, we may, in this light, juftly give them 
ouraffiftance and advice, and help them with 
auxiliary forces, arms, and other things ne- 
ceffary in war. But, as they are enemies to 
our friends, we muftnot dothis; becaufe, by 
that means we give one a preference to the 
other in war, that would be inconfiftent with 
an equality of friendfhip, which fhoyld pri- 
marily be obferved, and would be tacitly re- 
nouncing the friendfhip of one party to ferve 
the other. 

This is not only reafonable in itfelf, but is 
confirmed by the practice of almoft all na- 
tions : for though commerce is free with the 
enemies of our friends, yet cuftom has efta- 
bliftied it as a rule not to help either fhe one 
or the other of the belligerent parties to thofc 
things which may enable him to protradl or 
carry on the war againft our other friends. 
It is therefore unlawful to carry, to either 
party, thofe things which are neceflary for 
war^ as cannon, arms, foldiers ^and, other 
things, which are of chief ufe in war ; but 
th^e things are particularly excepted by 
various treaties of nations ; and materials for 
fliips are fometimes excepted, as the enemy 
may want them moff*to build Ihips, which 
he may ufe againft our friend. Provifions 
alfo are fometimes excepted in a fiege, that 
the befieged, by being driven to famine, majr 
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the fooncr be brought to terms of peace. And 
it is with great juftice that thefe things fhould 
be prohibited being carried to the enemy; 
becaufe, by thus fupplying them, we, in 
fome meafure, though not diredtly, feem to 
make war upon our friend. If we conlider 
the enemies finiply as our friends, it is right 
to carry on commerce with them in every 
fhape, and to fend any kind of merchandize ; 
but if we confider them as enemies to our 
friends, in this cafe all merchandize is ex- 
cepted by which they may injure our friends^ 
and this reafon gets the better of the other : 
for, in what Ihape foever we affift one party 
whereby he has any advantage over the other 
in the war^ we interpofe in the war^ which 
is inconfiftent with friendfliip. Hence it ap- 
pears that the Spanifh edidl, before mentioned, 
was more equitable than that of the States 
General, or the opinion of the States of Hol- 
land mentioned thereon. * 

Authors, who have written on this fubjedJ:, 
feem to have confidered it only in part, and 
have mentioned only what may not be carried 
by the neutral power to the enemy. But, as 
the reafon is general that the neutral nation 
may not carry fuch or fuch goods to the 
enemy, becaufe it enables hini to carry on and 
protradt the wari it therefore follows, that 
whatever adl he does which comes to this 
end of enabling him to protradt , the war^ 
whether by furniftiing hirn with contraband 
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goods, or by any other ad: whatever, it is in 
each cafe equally unlawful. Now, as there 
is an undoubted right by the laws of war for 
each party to feize on the goods and efFecfts of 
his enemy, it is confequently a breach of 
friendlhip in the common friend to conceal 
or protect the goods or efFeds of one party, 
to the prejudice of the other party. There- 
fore, if a neutral nation take on board their 
fhips any of the efFeds of my enemy, and de- 
clare them to be their own efFecfts and pro- 
perty, whereby they efcape being feized by 
me, they are certainly guilty of a breach of 
the friendlhip between us. And, if fuch 
concealment can be difcovered, the goods and 
cfFedls fo concealed are juftly condemned and 
confifcated as prize of war: for, though the 
neutral power may juftly be allowed to trade 
ivitb the enemy, under certain reftridlions, 
yet it cannot poflibly be conceived to be law- 
ful to trade /(?r him under the fandion of 
their name. Wherever, therefore, it appears 
that the fubjecl of the neutral power has lent 
his name to the enemy, the goods and efFeds 
may undoubtedly be confifcated as prize; 
and concealment of the enemy's cfFedls may 
appear diiFerent ways, either by the acknow- 
ledgment of the neutral party, if he is not 
hardy enough to lend his confcience as well 
as his name ; or by detefting double or falfe 
documents ; or it may be fufficient caufe of 
condemnation if the party fwears evafively, 
or will not fwear at all ; as either of thefe 
cafes is an undoubted prefumption of fraud ; 
and that the neutral power favours one party 



13^1 

to the prejudice of the other. Where it ap- 
pears that a neuter in the war has taken up or 
connived at any new method or pradlice, not 
ufcd or allowed of before the war^ whereby 
to aflift the enemy the more fafely and eafily 
to carry on his trade, and fcreen his effedls 
from his enemy, and thereby protracil the 
war^ and injure the other party, this is fuch 
a renunciation of the friendfhip which ought 
to fubfift between ihem, as neuters ^ as amounts 
to an interpofing in the war. And the party 
thereby injured has a right to put a flop to 
fuch trade, by feizing the (hips, and confif- 
cating the goods: for, as Grotius obferves, 
Thofe means i which conduce to a certain end^ 
do ajfuvie the very nature of that end: and 
therefore we are fuppofed to be authorized to 
employ thofe things which are (in a moral not 
a phyfical fenfe) neceffary to the obtaining out 
*' j^fi right. ^* * Such is the prefent pradice 
of the Dutch, who not only carry provifions 
to the enemy, but alfo affift them in bringing 
the produce of their American colonies to 
Kurope in Dutch veflels ; and, when they 
are dctefted, and the cargoes condemned, they 
complain of depredations, and what npt ? 
But, however highly they may complain, they 
are certainly a<5ling againft the rules of »^«^ 
irality^ and may, therefore, be veryjuftly 
prevented by feizing the fhips and condemning 
the cargoes whenever they appear to be the 
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property of the enemy : (w) for it is certainly^ 
a very juft maxim, that iy the law of nature 
no one is toenriih bimjelf at the expence ortQ the 
damage of another ; Jure natura equum eji^ 
neminem cum alterius detrimento fcf injuria fieri 
loctipletiorem *. There are indeed two kinds 
of neutrality j a general and a particular. The 
general is, when, without being allied to 
either of the two enemies at war, we are dif- 
pofed to render to each the good offices 
\rhich every nation is naturally obliged to 
render to others, and which is the neutrality 
here treated of. The particular neutrality ;s, 
when we are particularly engaged to be neuter 
by fome compad:, either tacit or exprefs. 
We cannot lawfully conftrain any perfon to 
enter into a particular neutrality; becaufe 
every one is at liberty to make or not make 
particular treaties or alliances ; and becaufe, 
at leaft, they are not bound to do it by virtue 
of an imperfedl obligation. But he who 
has undertaken a war, may oblige other 
nations to obferve an exalt neutrality ,• that is 
to fay, not to favour his enemy more than 
himfelf. 

It is the duty oi neutral nations to put the 
laws of nature in practice equally to both 
parties at war; as well thofe laws which are 
abfolute as fuch as are conditional, whether 
they impofe a perfedl or an imperfe<5t obli- 



(xp) Thefe remarks refer to the conduft of the Dutch 
during the war of 1756.— £rf«Vor. 
• Digef. lib. L. tit. 17. I. 206. 
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gation. If they do the one any office of hu- 
manity, they ought not to refufe the like to 
the other, unlefs there be fome manifeft^ 
reafon which engages them to do fomething 
in favour of one, which the other had other- 
wife no right to demand. But they are not 
obliged to do offices of humanity to one 
party, when they expofe themfelves to great 
dangers, by refufing them to the other, who 
has as good a right to demand them. They 
ought not, (as has been before obferved) to 
furnifli either party with things which ferve 
to exercife adts of hoftility, unlefs they arc 
authorized to do it by fome particular engage- 
ment; and as for thofe which are of no ufe 
in war, if they fupply one fide with them, 
they muft alfo fupply the other. They ought 
to ufe all their endeavours to bring matters to 
an accommodation, that the injured partj^ 
may obtain fatisfadlion, and the war be 
brought to a fpeedy conclufion. But if they 
are under any particular engagement they 
ought to fulfil it pundlually. 

On the other hand, thofe who are at war, 
mufl: exadly conform to the laws of fociabi- 
lity towards neutral nations, and not exercife 
any adls of hoftility againft them, nor fuffer 
their country to be ravaged or plundered. 
They may, indeed, in a cafe of neceffity, 
take pofleffion of a place fituated in a neutral 
country; provided, however, that as foon as 
the danger is over, they reftore to the right 
owner, and make him fatisfadlion for the 
damages he has received. 

As it appears then, that there are two forts 
of neutrality, general and particular, the firft 
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of which relates to mere neutrals^ and has 
been treated of in the foregoing part of this 
chapter, it remains now to fay fomething 
of fuch as are not immediately concerned in 
the war^ but are yet engaged to one or other 
of the parties at voar^ by fome particular 
treaty or compadt, and arc therefore called 
allies or confederates. It appears plainly, that 
although the laws o^war (ftridllyconfidered) 
cannot immediately afFeft thofe who are not 
parties, yet by the neceflary intercourfe 
between the parties at war^ and the neutral 
nations, they muft remotely concern and af- 
fedtthem; and thatthejufticeor injuftice of 
the war is a confideration which the neutral 
nation has no right to intermeddle with. For 
independent princes, without any fuperior 
power on earth to judge them, are not to 
ftand or fall by the determination of any other 
power; unlefs both the Ttv/rr/wg^ parties have 
confented to make that power arbitrator of 
their differences. It is not my bufinefs to 
revenge the injuftice of all princes,- it is 
fuflficient if I can revenge thofe which belong 
to me and my allies. But, if the injury done 
to another be fo great, that I have reafon 
from thence to be in fear, and have no other 
hope, than that I ftiall be lajl devoured, 
it may, perhaps, be allowable to defend 
an oppreffed friend; but not unlefs I firft: 
diffolve my friendfliip with the other : for, 
to make war under the maik of friendfliip is 
impious.* 
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Confederates and allies are to be confidered 
in a different light from thofe who are fimply 
neutrals. If two, with whom I arn allied, 
make war againft ftrangers, I will perform 
to each, what I am bound by treaty to per- 
form ; but if they make war againft each 
other, fliall I aflift them both, or only one, 
and which fhall I prefer ? The conteft upon 
this head is as great amongft the writers on 
the fubjed", as amongft the nations them- 
fclves. Gentilis has given various opinions 
of different perfons, and has alfo added his 
own,* Grotius alfo has given the fame opi- 
nion, without any difFerence.-)- Suppofing 
both parties engaged in the war^ to be our 
allies, we are to prefer him who has the 
jufter caufe, and to adt againft him who is 
the aggrelTor; and here, perhaps, the juf-^ 
tice or injuftice of the war may properly 
come in queftion; becaufe I am bound to 
perform the compaft I have made by my ' 
alliance, and to affift thofe with whom I have 
contracted fo to do. But, becaufe fuch con- 
trad: is equal with both parties, it would 
be abfurd to fupply men to each of them, 
fince it would be fighting againft myfelf, 
which is an inconvenience often attending 
the hiring out of forces. If I fupply them 
with money, arms, ammunition, and pro- 
vifions, it fervcs only to protradt the war. 
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which it is my duty to endeavour to put an 
end to. I have, therefore, no other method 
of judging how 1 (hall juftly perform the 
contradl which I have made, than by judg- 
ing of the Jujlice of the war. Whether, 
therefore, my allies ad: againft ft rangers, 
or againft one another, the principal confide- 
ration with me is, which of them has the 
jufter caufe for making war. If each of 
them make war againft ftrangers, I will per- 
form to each what I owe by treaty; but if 
onQ of them attack the other, I will affift 
neither. If two, who are my allies, attack 
each other, I will, according to my treaty, 
fide with him who has the jujier cau/e, and I 
will be the judge of this matter.* But this 
arifes from neceffity, becaufe I have no other 
method of determining my choice to whom 
Imayinjuftice give afliftance; as it would 
be abfurdf and contradictory to my duty to 
fupply both parties. 

But, if I have promifed auxiliaries to a 
confederate and ally, and he has a difpute with 
my friend, who is fimply my friend, and not 
my ally, the promife ought certainly to be 
made good, becaufe, fo far as relates to that 
promife, I and my ally conftitute one ftate, 
to be defended by mutual afliftance. But here 
again is a neceffity for the former diftinftion ; 
whether my ally has received the injury, or 
is the aggrefTor : if he is the fufFerer, I fhould 
fulfill my promife; if the aggrcflbr, I ought 
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not. There is a tacit condition, annexed to 
my agreement for fupplying the auxiliaries : 
viz. that bis caufe be jiiji^ for I am not bound 
to aflifl: my ally inanunjuft caufe. Whether 
the caufe be jufty or unjujl, muft necefTarily 
be determined by the promifing party. After 
all, it would be better if this matter was 
more clearly exprefled in treaties between 
nations ; which in general limply exprefs 
that one ally (hall fend to the other atly^ who 
is attacked, fo many, or fo many land or fea 
forces, and nothing more. But, when a 
treaty fays, he who is attacked^ no other in- 
terpretation can be put upon it, than that the 
ftipulated afliftance is to go to that ally who 
is unjiiftly provoked or attacked ; who is 
fought by the enemy, not who himfelf feeks 
the enemy. Nor will that exprefllon who 
is attacked admit of any other clear expla- 
nation : for if he who is attacked, hath before 
dope an injury, whereby he hath gw^njujl 
caufe for the war, it is not necefTary in fuch 
cafe, to fend him any afliftance. It would, 
indeed, be plainer and better to fay that they, 
who have been attacked in an unjiiji war, Ihould 
have the promifed auxiliaries, whereby they 
would go to thofe who have not given caufe 
for the war. But, though fuch condition 
is not ufually exprefl^ed in treaties, yet it is 
always tacitly underftood as Bynkcrfhoek ob- 
ferves;* Grotius fays, next to our own fubjedls, 
or indeed equally with them, are our allies to 
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be defended, when fuch a defence is ftipulated 
by the articles of treaty : and this, (fays he^ 
whether they have given themfelves up, and 
fo depend upon it, or whether it be agreed 
on for a mutual help and fecurity. " He^^* 
fays St. Ambrofe, *' who does not defend his 
ally from wrongs if it is in his power to do it^ is 
as much to blame as he tvbo wrongs bim.^* But 
fuch articles do not extend fo far, as to in- 
volve us in an unjujl war.* 

He who promifed the auxiliaries ; and he 
only, (as has been obferved) is the proper 
judge of the jiiflice or injujiice of the caufe, 
and whether Cafus Foederis be concerned 
or not; nor is it ufual for the contracting 
parties (though indeed it would be but juft) 
to refer that matter to the arbitration of a 
power not conctrned in the war^ on account 
of the rifque of a partial determination, and 
the difficulty of fixing upon a proper power 
to refer it to. The Greeks and the Romans, 
in their public affairs, often referred the ^'/^ 
tice or injujiice of their caufe to others; as it 
was right to do, of which Grotius gives feve- 
ral inftances in the paflage before quoted. 
' This part of the law of nations^ being now 
difufed, all treaties of this fort are at pre- 
fent become a mere empty name ; as they 
are generally explained for a particular ad- 
vantage, or eluded by a fallacious interpre- 
tation. What is here faid of treaties for 
fending auxiliaries is meant of auxiliaries 
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promifed before the war ; for, when the war 
is begun, forces cannot be juftly fent or pro- 
mifed to either friend ; as he who protnifes 
them to one friend, violates his friendfhip 
with the other. 

Thofe, who are uffder our proieliioriy con- 
ftitute a kind of middle ftate : for, from the 
very nature of protection they are not con- 
lidered as enemies, nor yet are they conlidered 
as fubjedls, fince they belong to another 
prince. They may, therefore, afllft their 
own prince with fome things, though he 
is our enemy; but they mu ft not aflift him 
with arms, ammunitioHy men, &c. whereby he 
may make war upon us. Agreeably to this, 
the council of the States General, the 17th 
of March, 1641, juftly decreed, that none, 
who beldnged to the territory of Lux em- 
burgh and Namur, ftiould inlift in the fervicc 
of the King of Spain; and the fame decree 
was afterwards made in the year 1646, as to 
thofe who belonged to Luxemburgh, when 
both were under the protection of- the States 
General. In a limiliar manner on the 14th 
of Auguft, 1645, it was generally decreed, 
that no one, who Ihould defire to enter into 
the fervice of the King of Spain, flionld be 
entitled to their protec^tion; nor ftiould any 
one who left that fervice be reteived into their 
protedlion again. The States General again 
decreed, on the 23d of February, 1636, that 
none, who were under protecftion, ftiould aflift 
the enemy with horfes, carriages, oxfljips; and 
this was very juft, becaufe by thele means 
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they afliftcd the enemy in war. The law is 
otherwife as to thofc things which arc not of 
ufe in war, and are carried to our enemies : 
wherefore the States General, on the 23d of 
May, 1 63 1, (though they had before generally 
forbid the exportation of corn) publilhed an 
edidl that thofe, who were under proteflion^ 
might fend their corn to the Spaniards, or to 
the Dutch, as they liked beft. Corn may be 
carried by a friend to the enemy, unlefs in 
cafe of a liege or famine. 

The States General, by their edid the 26th 
of September, 1690, &. 3, forbad that a friend, 
his fhips or goods, (though they were in an 
enemy's country) fhould be treated in a hof- 
tile manner ; provided they were bound to 
the United Neriberlands, or come thence to 
other countries; and yet Bynkerftloek obferves, 
it has been faid, as if the States General pub- 
lilhed a general edidt the 15th of December, 
1672, that the Ihips of friends, coming from 
the enemy's ports, might be rightly confif- 
cated ; which, he fays, was a particular edid: 
publilhed by way of retort for the condem- 
nation of a Hamburgh Ihip taken before by the 
French; but for further reafoning on this 
fubjed:, of the condudl of neutral nations, I 
fliall refer my reader to a very ingenious tradl 
(publilhed fince thefe Ihects were fent to the 
prefs) intitled '^A Discourse on the Con- 
duct OF THE Government of Great 
Britain with respect to Neutral Na- 
tions during the present War;" in 

3 
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which the author has treated his fubjeA with 
the greateft clearnefs and perfpicuity. (x) 



CHAP. XL 

Oftboje Things which may not he carried to the 

Enemy of our Friends. 

j^T Rome it was formerly a capital offence 
to fell arms to the Barbarians; that is, 
it was a capital offence in their own fubjefts 
to whom only the Roman laws related. It 
is the fame at this day. It is a capital crime 
in all nations, for the fubjedls to carry arms 
to the enemy of their own nation: and Byn- 
kerfhoek mentions an edidl of the States 
General, publiflied againfljthe Englifh the 5th 
of December, 1652, which he calls z, /acred 
ediSl^ whereby all perfons who (hould carry 
any merchandize at all to the Englijh^ were 
deemed enemies, whether they were fubjecSs 
or ftrangers; but in the cdi(il of ^he fame 
States againft the Portuguefe, five years after- 
wards, viz. the 3 1 ft of December, 1657, they 
do not fpeak generally, but only prohibit the 
carrying oi contraband goods : which word con- 
traband, has acquired a received meaning, 
and a fettled and certain pradlicc is diredted 
by it. 



{x) Written by the prefent Lord Liverpool, who pub- 
lifhed a new edition of his elaborate eflVy, in 8 vo. -ia 
iSoi, with a new prefatory difcourie. 
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By the firft fedion of the edift of the 
States General, the 14th of April, 1672, and 
the nth of April, 1673, againft the French 
and Englilh ; and by the firft fedlion of their 
cdidl the 19th of March, 1665, againft the 
Englifti, they were puniftied as enemies to 
the States, who ftiould carry to the enemy 
any warlike ammunition ; or any materials fof 
building of Jhips ; or any other prohibited goods . 
The law was likewife in force as to ftrangers, 
who fliould carry thofe things from thefe 
countries to the enemy.* 

Grotius, indeed, makes three dftlindlions 
between the things which are carried to the 
enemy. Some things, fays he, which are of 
life only in the war^ as arms^ ammunitions can^ 
non^ &c. fome things that* ferve only for 
pleafure, and are of no ufe in wan and fome 
things that are ufeful both in peace and war^ 
as money ^ provijion^ materials for building Jbips^ 
2LX\d Jhips themfelvesy and naval jhres^ fcfr. As 
to the firft, things ufeful only in war^ he men- 
tions the anfwer which Prince Amalazontha 
made to the Emperor Juftinian. He is to be 
reputed as fiding with the enemy ^ who f applies 
him with things necejfary for carrying on the 
war. At Athens it was prohibited .to export 
cordage, cajks, timber , wax, pitchy &?r. As to 
the fecond fort of things that ferve only for 
pleafure, he admits them to be carried to the 
enemy, and to this fort he applies what Senecca 
fays of fupplying a tyrant. *• Iwill begraie^ 



• Bynk, Qu. Jur. Pub, 1, i. c. ic 
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" ful to a tyrant ; if what 1 prefent bim with 
** neilher increafes, nor confirms bis power of 
** ruining thejlate:'* for fuch things a man 
may give him v/ithout contributing to the 
common calamity ; which he thus explains, 
*'./ will not fupply bim witb money to pay bis 
" guards ; but if he wants marble or robes of 
^^ Jlate^ I Jhall injure nobody by procuring 
*' bimfucb things to gratify bis luxury. I will 
*^ fupply bim neither with foldiers, nor with 
*' arms^ but' if be will take it as a kindnefs, 
'' / will help him to comedians and other things 
*' that may contribute to f of ten his temper. I 
^* would not fend him gallies and men of war; • 
** but I would fend bim pleafure boats^ galliots^ 
** and other fuch vejfelsfor diverfion and recrea^ 
*' tion:' 

As to the third fort of things which arc 
ufeful at all times, as well in war as in peace, 
we muft, fays Grotius, diftinguifli the prefent 
ftate of the war. For, if I cannot defend my- 
felf without intercepting thofe things which 
are fent to my enemy, neceflity will give me 
a good right to them ; but upon condition of 
reftitution, unlefs I have good caufe to the 
contrary. If, however, the fupply fent, hin- 
der the execution of my defigns, and the 
fender might have known as much; (as if I 
have befieged a town, or blocked up a port, 
and thereupon I quickly expedt a furrender, 
or a peace) that fender is obliged to make 
me fatisfadtion for the damage which I fufFer 
upon this account, as much as he that fhall 
take out of cuftody a prifoner, who was com- 
mitted for a juft debt, or helpiS him to make 
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hisefcape, in order to cheat me: and, pro- 
portionably to my lofs, I may feize on his 
goods, and take them as my own ; for recover- 
ing what he owes me. If he did not do me 
any damage, but only defigned it, then have 
1 a right, by detaining fuch fupplies, to oblige 
him to give me fecurity for the future, by 
pledges^ boftagesy or the like. But, farther, 
if the wrongs done me by the enemy are 
openly unjuji; and he by thofe fupplies put 
the faid enemy into a condition to maintain 
his unjuft wafy then fliall he not only be 
obliged to repair my lofs, but be treated alfa 
. as a criminal ; as one that refcues a notorious 
convidl out of the hand of juftice ; and I 
may therefore deprive him alfo of his goods. 
This is the opinion of Grotius.* 

As to the firft and feeond fort of things, 
mentioned by Grotius, there feems to be but . 
little difficulty in determining about them : 
but with regard to the third fort, namely, 
fuch as are of a promifcuous ufe ; though he 
allows they may be intercepted, yet, he fays, 
that interception muft be in cafe of neceflity 
only : as if we cannot defend ourfelves and 
our property ; and then too under an obliga^ 
tion of reftitution. But here difficulties will 
arifc, for who fhall be judge of thatneceffity, 
which may be either real or pretended ? If 
we, who intercept the goods are to be the 
judges (and it does not appear that any one 
elfe can,} we are judges in our own caufe. 



* Grotius Dc Jur. B. & P. I. 3.C. 1. $.5, n. ij 2,. J. 
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which is contrary to the laws of jufticc^ and 
there is no doubt but our own determination 
would fupport the adt which it had before 
diredled. Nor does it appear that the culloms 
of nations fupport this diftindtion of Grotius^ 
they rather prove, what he afterwards fays, 
that it is not lawful to carry things of a pro- 
mifcuous ufe to thofe who are belieged ; be- 
caufe, by that means, we enable them to hold 
out the iiege, and fo we promote their reci- 
procal deftrudion. As to what he afterwards 
adds, that a diftindtion is to be made, with 
refpedl to the jufticeor injuftice of the war^ 
that determines the condudl of allies in par- 
ticular cafes: but thofe, who are neutrals, or 
only limply friends to both parties, have no- 
thing to do with fuch a diftindtion ; as I have 
proved in the preceding chapter. 

The common law of nations in this par- 
ticular cannot be learned otherwife, than from 
reafon and pradlice. Reafon diredts that 
where two perfons are enemies to each other, 
but friends to me, I am equally a friend to 
both : the effedt of this is, that I do not pre- 
fer one to the other of them, in the matter or 
fupport of their difference; but on the con- 
trary, that I, as a friend to each, ufe all my 
endeavours to reconcile them. By pradtice, 
is underftood the conftant cujiom of makinj 
treaties : for two or three treaties, whicl 
may differ from this cuflom, do not Alter 
the law of nations. Princes have often 
done it, in cafum belli, on account of the 
particular circumfliances of the war: and 
have often publiihed general edidb -when the 
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te»tfr has been very hot. Almoft all nations 
agree, that a friend cannot carry to the enemy 
arms ot other things which come under the 
denomination oi contraland goods ; but by 
the peace, of Weftminfter between the 
Englifli and Portugucfein the year 1654,, §. 
IP, it was agreed that itftiould be lawful for 
the Englifli to carry thofe things to the ene- 
mies of the Portuguefe, as Zentgravius ob- 
ferves;*^ and the fame liberty was allowed by 
the Portuguefe, to the Dutch by treaty be- 
tween them the 6th of Auguft 1661, §. 12. 
.But otherwife the treaties of alnioft all nations 
Jfupport this general rule, that friends may 
not c?ixvy.cQ7Urakoifid goods to our enemy ; and 
if they, do carry thtm, and they are taken, 
they are forfeited . But, excepting thefe things, 
they may trade freely on both fides, and carry 
any oth.<fr things to the enemy with freedom.']' 
By the 3d §. of the marine treaty between 
Spain, and the States General the 17th of 
December 1650, the Dutch were permitted, 
to trade with the French in all kinds of com- 
jnercial.LToods, in the fame manner as when 
there was no war between the Spaniards and 
French ; yet {o that they ftiould not carry 
them to the French from the countries of the 
Spaniards, fo ,tba( they might he ufed againjl 
the Spaniards : and in the 6th article is ex- 



• De Oiig. Verit. & Obligat. Jur. Gent. Art. 7. §, 8. 
p. m 269, & 297. 

t Bynk. Qucft. Jur, Pub, 1. i.e. 10. 
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plained what is meant by contraband goods. 
So in §. 2. of the edidl 165 2,. of the. States 
againft the Englilh, the friends of the Dutch 
were forbid to carry any. warlike fiores or any 
materials for building Jbips. And, • as to con^ 
traband goods the fame care is taken, in the 
edids nientioned in the former part of this 
chapter to have been publifhed in 1665, 1672^, 
^nd 1673, enumerating the fevjeral forts of 
things prohibited, with this addition, " and 
all other warlike preparations that are formed 
and made for the ufo of the war.''* The like 
is mentioned in folios 27 and 28 of the treaty 
of commerce between the French and the 
States General the 27th of April 1662; and 
in the 3d §. of the marine treaty between 
Charles the 2d King of England',and the States 
General,, the ift of December .1674. Far- 
ther, in the 3d. §. of the treaty of commerce 
between the Swedes and the States General, 
the 26th of November 1675; ^^ ^^^ marine 
treaty between the fame the 1 2th of Odlober, 
1679, §• ^5> ^^d in the treaty of commerce 
between the French and the States the loth of 
Auguft, 1678, \. 15, and in §. nth of the 
cdid of the States General, the 28th of July, 
1705, relating to contraband goods; bclides 
which, various other treaties jnentioned by 
Zentgravius.* 

Thofe things, which are properly called 
contraband^ are fuch as are ufed and are fit 



Bynk. p. 77, 78. 
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and convenient for war. It is not of any 
fignification. whether they are of ufe out of 
war. There are few warlike in/lrumentJf 
which have not their own ufe out of war: 
fwords we wear for ornaments^ and defend 
ourfelves with them againft villains, and 
even gunpowder we ufe for pleafure, and yet 
no one doubts their being contraband goods. 
Things which are of a promifcuous ufe are 
innumerable: nor (hall we fpeedily elucidate 
the matter, if we follow the feveral diftinc- 
tions of Grotius, and reafon with him, upon 
the neceflity of the cafe. Examine the trea- 
ties which have been mentioned, qt any others 
which are extant; and you will find that all 
thofe things are called contraband goods which 
afford ufe to the enemy in making war^ 
^^hether they are warlike inflruments, or ma^ 
terials fuited in themfelves for war. If you 
forbid all materials from which things ufeful 
in war may be made, it would fwell the cata- 
logue of prohibited goods to fuch afize as to 
amount nearly to a prohibition of all com- 
merce; which would be quite ufelefs: for 
though every prince and flate may do and 
order what they pleafeas to their own fubjeds; 
yet, as to flrangers, they cannot prohibit them 
from carrying any thing to the enemy but what 
is forbidden by the common laws of nations ; 
or particular treaties with fuch flrangers. 
The above-mentioned treaties of the ifl of 
December, 1674, and the 26th of Novem- 
ber; 1675, the 1 6th §. of the treaty of the 
ath of Ofi; ober, 1679, all permit the friends. 
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to whom they had forbid the carrying arms, 
^o carry to the enemy iron^ brafs^ metaU ma^ 
terials for Jbips^ and even tstry thing which 
was not already prepared for the ufc of war: 
though materials for Jbips arc often forbid, 
if the enemy ftands much in need of them, 
and cannot make war well without them* 
Bynkerfhoek mentions an edift of the States 
General agairtft the Portuguefe the 31(1 of 
December, 1657, whereby they forbid the 
Portuguefe to be aflifted with thofe things 
which, by the general received opinion of 
all people, were deemed contraband: and they 
add in §. 3. of the faid edid: that they feared 
nothing from the Portuguefe but by fea ; and 
therefore forbid any one to carry them mate-^ 
rials for Jbips. By this it appears, that mate-^ 
rials for jbips were not deemed generally 
contraband, (y) as a fpecial reafon is given for 
the faid prohibition.*^ 

It has been queftioned, whether cafes to 
hold arms and inftruments of war are to be 
cfteemed contraba;id. Petrinus Bellus, not- 
withftanding he admits it has been the opinion 
of military judges that they are fo, is yet of 
opinion himfelf that they are not.f Zouch 



{y) With regard to the articles, now deemed contra* 
hand, and their confequences to the carrying veflel, fee 
Mr. Ward'i **Treatirc on Contraband,** publiihed in 
1801, 8vo. and Mr. Browne's, ** Compendious View 
of the Civil Law, &c." vol. 2. (Second Edition) chip, 
3 1 1— 1 4.— /^(/?Vor. 

• Bynk. Qu. Jur. Pub, 1. i.c, 10. 

t Bellus de re milit. pt, 9, nn. 26, 27 & 28* 
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gives the reafons on both fides from Bcllus, 
but docs not give his own opinion:* but 
Bynkcrflioek agrees with the military judges, 
and gives his reafons for it. A cafe (fays he) 
for arms or infiruments of ivar, however, it 
may be of promifcuous ufe, is, yet, an inftru- 
ment ready for or ufeful mwar. Without 
fcabbards there is no ufe o{ J'lvords^ and with-r 
onx. /words there are no 'wars. So boljlers and 
fuddles are reckoned amongft contraband in 
the edidls and treaties before-mentioned ; 
holjlers indeed for the fame rcafon ^%fcahbards z 
for as one is a cafe for i\fzvordy the other is the 
famefor a/)///o/; and they can all be ufed in 
war, without any material alteration; but by 
§• 3d of the treaty the 26th of November, 
1675, there is an exception ; viz. unlefs tbofe 
inftrumenls are fo few, that it may be inferred 
from tbence that they were not defigncd for the 
ufe of war. 

Again, the fame author mentions that fome 
doubt has been entertained refpefting falt- 
petre or nitre, becaufc it is not of itfelf mat- 
ter already prepared for v:ar ; yet it contains 
almoft all the qualities of prohibited things ; 
as it is the chief ingredient of ^unpoxodrry the 
fuel of war. But (as he obfcrves) nitre is 
mentioned in fome treaties w here gunpowder 
is omitted ; and fomctimes they are both ufed 
together: where, however, i:iire is mentioned 
Vf'ithout gunpowder y it (lands in the place of 
it ; and where they arc mentioned together 



• De Jure Fecial!, pt, 2, §§, 8 & 9. 
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they are fynonimous; ViViA falt-petre^ on ac- 
count of its fpecial ufe in zvar^ is excepted 
Irom viaterials tio'f in themfelvesfingly fit for 
the ufe of war.* Zouch mentions Ibnne dif- 
putes which were between the Spaniards and 
the Engl ifli about tobacco: the former infift- 
ing that it was contraband^ and feized it ; which 
(he fays) fo enraged the.Englifti that they 
granted letters of reprijal'a.^xw^ the Spaniards • 
but where the difpute terminated he does not 
fay.-}- There is, in my opinion, little pre- 
tence for reckoning this in the lift of contra^ 
land goods \ becaufe no ufe can be made of 
lobacco to deftroy the enemy ; and Bynker- 
Ihoek agrees with me in this opinion. By 
the treaties before mentioned, tobacco is al- 
lowed to be carried by a friend to the enemy 
of his friend; and is amongft thofe things 
which arc not efteemed to be of ufe in war. 
Wherefore by {. 4, of the treaty of the ift. of 
December 1674, it was fpecified amongft 
the merchandize, allowed to be carried to the 
enemy. 

It has been made a queftipn whether, if 
contraband or prohibited goods are deftined 
by a friend to an enemy's port, and they are 
intercepted and condemned, the mariners are 
to have their pay as if the voyage was com- 
plete? Thofe, who think they Ihould have 
their wages, argue that if a pledge be' for- 
feited, the right in the pledge is not extin- 



♦ Byr k. Ou. Tur. Pub. 1, i, c. lo. 
■\ Zoucli dc Jure Feciali, J, 8,qu. 12. 
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guifhed ; and of this opinion were the coun^ 
(:il of Holland and the adviiralty of North 
Holland in the year 1665: as well as the 
council (?/Friefland the fame year; as men- 
tioned by Bynkerftioek ; becaufe, fay they, 
the matter gots with the loading, and the 
ftate gives way to the creditors. But, he fays, 
it was otherwife adjudged by the admiralty of 
Amfterdam the gthof July 1 666, and by the 
council thtrt ; which was much the beft judg- 
ment, for the wages are not due till the voy- 
age is finiftied; and the enemy have juftly 
prevented the completion of it. And the 
contraband goods are condemned for a fault 
of which the navigators are no lefs guilty, than 
the owners of the prohibited goods; or, 
which is rather the cafe, from the very nature 
of the carriage. For, though we cannot for- 
bid our friend commerce with our enemy, 
yet we can prevent his being inftrumentai 
to our (jeftrudion in uar; whereby, what is 
condenancd, is condemned without regard to 
any one: and is deemed as though it had 
periflicd by the a(a of God ; and thereby the 
right to the pledge becomes extind. Thofe, 
who are of a contrary opinion, might as well 
liavc preferred the owners of the prohibite4 
goods, for thpy had a right of property in 
the thing, which is the ftrongeft of all right.* 
Sotcit dpny that a fubjecft of our confederate 
juid ally, going to the common enemy, may 



• Bynk. Ibid, 
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be pun'ifhed^ or hk goods confifcated ; for 
thit ^vcrj' prince may execute his own edids: 
bi!: this is nothing to the ally. Reafon, prac^ 
ticc, and the utility of the thing declare the 
contniry. Plutarch mentions in the Hiftorjr 
of the Mithridatic u^ar, that Pompcy fcta 
guard on the Bofphorus to obferve if any 
X merchant failed in there; and whoever did^ 
if he was taken, wa? furely put to death. So 
Demcrrius, when he pofleffed Attica with liis 
army, having blocked up Athens, hanged up 
both the mafter and commander of a Ibip^ 
who attempt jd to bring in corn. 

From u hat has been faid it is evident, that 
if a neutral nation hath had notice of the war^ 
and caution given him, as is ufual, not to 
fupply the enemy with contraband goods / and 
if hq (hall afterwards contravene that notice 
and caution, the prize taken is become ab- 
folutcly the property of the captors. So 
Queen Elizabeth feized on lixty fail of veflels 
belonging to the Hans Towns, who were car- 
rying cordage^ which was contraband goods, 
to the Spaniard her enemy ; (he condemned 
them, and made them prize. For, as neuters 
are not compellable, by the laws of war, to 
give any thing againft their will, ft> muft they 
not againlt the will of each party afford fuch. 
things as may damage the other,* 



■^■ 
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CHAP. XlL 

IVbetber it is lawful to carry any Thing to Ci^ 
tics^ Cdmps^ or Ports, Qc. when tbey are 
lefuged* 

TT has been obferved.in a former chapter; 

and reafon, and the law of nations tell us, 
that it is unlawful to carry any thing to cities 
that are befieged. Grotius fays the fame thing ; 
and docs not allow of conveying any thing, if 
Jucb conveyance binders me from executing my 
Scbeme; and be who carries it, is apprifed of 
the damage it may do me: as in the cafe of a 
town befieged ; tbe gates being flout : and a fur ^ 
render or peace expedled. 

The reafon of not carrying things to places 
befieged, turns wholly upon thefiege; and it 
matters not, whether the things fent are contra^ 
bandy or not; for the befieged are often re- 
duced to a furrender, not only by force, but 
by hunger and a want of all the neceflarics of 
life ; w^hich, if the friend is allowed tp carry 
them, may oblige me to raifc the fiege, and 
fo, by his adt, he hurts mc who am his friend 
alfo; which is unjuft and a breach of his 
friendfliip with me. {%) But becaufe it can. 



(z) By the law of nations, according to Vattel, all com- 
merce with a befieged town is entiivly {)rohibited ; and, 
if a power lays ficge to, or fimply blockade a place, he 
has a right to prevent any pcrfbn from entering, and to 
trttat as an enemy every perfon attempting to enter, or 
carry any article whatever to the befieged place ; becauie 
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not be knowh what things are fcarce, and 
what are plenty in the place befieged ; all fup- 
plies in general ate forbid; otherwife ther<; 
would be no end to difpiitcs. Thus far we 
raay agree with Grotius. I think there is ano- 
ther ftrong reafon why fuch prad:ice Ihould 
be forbid ; which is, that the carrying of fup*. 
plies, (even what the befieged do not innnne-. 
diatcly want,) fcts open a door for intelligence. 
But why, h ibe expeElaiionof afurrendtr^ or a 
feacty made part of the condition ? It is cer- 
tain that no body lays liege to a place without 
fome expe<i]:ation of this fort, and no one carl 
be a proper judge of this but the beficger. 

What right has the conveyer to judge and 
determine whether a furrendcr or a peace is to 
be expedlcd ? But, according to the above 
condition, if neither be expedled, he may 
carry fupplies to the befieged place. It cer- 
tainly is not juft; becaufe it is not confiftent 
with that equality of conduct which the com- 



fuch pcrfon oppofes his enterprizc ; may contribute to its 
mifcarriage ; and may thus involve nic in all the evils at- 
tendant on an unluccefsFul war. L. 3. g. 7.$. ii*^. 
And he illuflrat^s thefe leriiarks by dating the inftance of 
Demetrius, who being the maflcrancl pilot of a veird for 
carrying provifions to Athens, at the time when he had 
almolt icduccd that city by famine; and alio of tiic 
Dutch, wiiO duiing their war with Spain, prevented 
the Englilh fri)m having any intercovirft; with Dunkirk, 
which was befieged by their fleet. — As to the nature of, 
and what ci nftitutcs a blockade, lee Brown's " Com- 
pendious V:e V ol the Civil Law," &c. vol, i. pp. 
jj; 4-^-19. — LdUor, 
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mon friend is obliged to u(e towards both the 
parMcs at war. Grotius goes farther and fays^ 
that the fender is bound to make fatisfaSionfor 
ibe damage IJuffer by his fault: or, if be batb 
not done me the damage, but only intended it, J 
have a right, by keeping the things, to compel 
bim to give me/ecurityfor the future, by boflages^ 
pledges orfueb like. This is not agreeable to 
reafon, or the general fenfe of Treaties ; for 
if he« who carries the fupplies^ is bound no 
otherwife than for the damages done by the 
offence; then he muft be bound for the whole 
damage occafioned thereby ; and, if {o, put 
the cafe that there are private perfons, who, 
from a greediness of gain, go to befieged 
places ; and by this means of fupplying the 
befieged, the city is not^ taken* There arc 
hardly any fuch private pcrfons, who have 
fufficient to make good {o great a damage as \% 
occafioned by the not taking a befiegei town. 
Again, iftheperfon, who intends the fupplies, 
has not carried them, but, in his attempt fo to 
do, is taken ; fhall we be content with keep« 
ing the thing intercepted ? and is nothing effe 
to be done ? Certainly the fupplies are not 
only forfeited ; but it has, moreover, always 
been reputed a capital offence in fubjedts 5 
even friends, who have received previous no- 
tice, nay, fometimes friends, without warn- 
ing, have fuffered the fame penalty. 

Now, let us fee how the treaties afFedl this 
matter. In §. 7th of the marine treaty be- 
tween the King of Spain and the States Gene, 
ral, the 17th of December, 1650, it is plainly 
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^grced^ that even thofe things which arc not 
conttaband^ (hall not be allowed to be carried 
to cities and places bejieged\ It is the fame ia 
§. 9, of the treaty of commerce between the 
French King and the States General the 27th 
of April, 1662; in the 4th §. of the marine 
treaty between the King of England and the 
States General the ift of December 1674; §. 
16 of the treaty of commerce between the 
King of France and the States General the 1 6th 
of Auguft 1678, and in§. 16. of the treaty of 
commerce betweei] the King of Sweden and 
the fame States the 1 2th of Odlober, 1 679, and 
many others. All the above paragraphs fay 
fimply, that the carrying fuch things is un- 
lawful; but do not fay what punilhment is to 
be inflidled for fo doing. Now, if it is un- 
lawful to carry them to places befieged^ they 
are all to be efteemed contraband y for what- 
ever is carried contrary to treaties and edidls, 
is contraband. The confequence therefore 
is, that the things fo carried are forfeited; 
for the fame reafon as all other things which 
are deemed contraband are forfeited. 

Not only cities and towns may be bcfieged, 
but forts may be furrounded with forces, and 
as it were bejieged: And, when this is the cafe, 
it is equally unlawful to carry any thing ta 
them as to cities which are bejieged. But, if 
they are not befieged, there feems no good 
reafon why friends, who are neutral^ may not 
carry them all thofe things which they might 
carry to cities, ports, and other places not 
ieficgedi that i<, all fuch things as are not con- 
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trahand. And yet the council of the -States 
pencral in their qame, on the 9th of Augufl:, 
1622, without any diftindion, (as Bynker- 
ihoek relates it) proclaiined, thatiheyfhould 
be deemed enemies who lhoul4 carry any thing 
to the Spanifli fort of Bergen op Zoom. 
And fo alfo, fimply, any who (houJd carry 
any thing to any of the forts of the Spaniards^ 
by the edids of the 2d of September, 1624, 
and the 21ft of March, 1636. But Bynker- 
ihoekhimfelf allows, that this is unjuft, and 
cannot be fupportcd. The two former edi<5ls 
felfiteto the fubjedls of the States, to friends, 
and to thofe who were under their protection. 
What any prince commands, as to his own 
fubjecls, is a juft command, but as far as it 
relates to friends, and to thofe under protec- 
jtion, it has ho forced unlefs it be confined to 
contraband* It is a fettled right, by the law 
of nations, which neutral powers have, of 
trading with the parties at war in the fame 
manner they did before the war ; provided 
*xhey do riot deal in things which are, in their 
own nature, coi\irabandy or prohibited by 
treaties; or carry fupplies to places hefieged^ 
and fo that they do not, under their names, 
protedl the goods of one party from being 
ieized by the other party, or, in any other 
refped, be guilty of a breach of their neu-^ 
■trdlity,. 

The edid of the 21ft of March, 1636, 
jnade by the Dutch, relates to; ^their. friends^ 
who (hould carry provifions or inftruments 
of zvar to the ftrong places of' the Spaniards.? 
but,' as Bynkerflioek obferves, this was done 
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by way of i^etort, hecaufe the,:Spajnu5;df 
deemed them;jeneqaijes, who afjifted thp pcjo^ 
pie of Maeifj[jf:ht wijth arms ^ and pTovi/iou^^,^ 
The retort yibeFpfprejj ^^^^? .^way.th^ hard- 
Ihip of the ediOi^s' lx> t^p prohibitipp.flf^ra^ 
vijions^ .whigh n)ight ptfienyife ? be, lawfully 
carried, if it is not agreed by treaty to the 
contrary. It is allowed on all hands^ that 
arms and injhuments of war cannot be carried, 
even if there is no Jiege ; fo t;hat this ed.i(it of 
the States General fcems to be juft. ' And 
whether the decrees and edicSs of th;? 
Spaniards or the States be juft or not, th<j 
reafbn of the thing feems to depend wholly 
on the fsege. What holds good as to cities 
btfieged : by a parity of reafon holds good 
as to forts, if hefi€ge,d: and the fanie rea-» 
fon holds good tis; to prts^ which beiftg fur- 
rounded with fhips are efteemed to be be^ 
fieged. There is a decree, mentioned by 
Bynkerflioek, of ?he Stajtes Geni^ral, the 26th 
of January, 1630, which was ma4^ upon a 
confultation of the Admiralty of Amfterdain* 
and by the advice of them and the other Ad- 
pniralties, when the States General deemed 
the fea-coaft of Flanders bejieged by their 
Ihips of war : thp queftion thejn was, whe- 
ther friends might go thither and carry, or 
bring away. Merchandize ? But it was de- 
creed, that the Jhips and goods of ncHtrals^ 
going to and coming from an hoftilc port, 
to or from Flanders, Ihould be confifcated, 
if it is without doubt that they came in wil- 
lingly ; becaufe the States had befieged thofe 
ports with their Ihips of war^ and all com- 
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mcrcc with the enemy was flopped there j 
Which anciently ^ad been ufed, after the ex- 
ample of other princes in like cafe^ as ap- 
pears by a Dutch cdid, given us at large by 
Mr. Bynkerflioek. in the firft: book of his 
Treatife of Public Juftice, chapter the nth. 
It may be obferved, that the reafon given^ 
in the firft part of this decree, is what the 
laws of war abfoluteiy require. But goods^ 
which arc forbidden to be carried to the ene- 
my, if they are taken within the limits of 
his country, are prefumed to be carried to the 
enemy; not only by the common opinion 
of lawyers, as Zouch mentions it ; but it 
was the opinion of the States General as ap- 
pears from this decree and feveral edidls of 
the fame States*. Unlefs they can prove 
that they were driven thither in a ftorm, 
which is an exception that runs through the 
whole. And, in the infancy of the repub- 
lic, the very edidls of lx>rd Leicefter forbad 
all commerce with the Spaniards, as well 
ftrangers as fubjeftsf* And, by an edidt 
of the States of Holland, the 27th of July, 
^584, ftrangers, who are friends, coming- to 
the port of Flanders, were puniftied with a 
contifcation of ftiips and cargoes, with this 



♦ £di6b 5. December, 1652, §. 4. againft the Englifh. 
—The lame againfl the fame, the 19th of March, 
1665, §, 4. — and againfl Englifh and French, the 
14th of April, 1672, §. 4. and the nth of April, 
1673. 

♦ Ea. the 4th of April, and the 4th of Au^ufl, 1586, 
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eacprefs addition: '* whatever Jhipjhall be found 
Uiithin the hanks §/ the fea^coaji of Flanders, 
or upon the coaji of any of the beforementioned 
ports^ Jhall he efleemed to have affed contrary 
to this ordinance.**' 

There feems to be a doubt as to Jbips or 
vejfels which are taken upon a fuppofition of 
going to the enemy, and the third part of 
this decree nicely diftinguifties as to the port, 
into which the (hips going out have been 
driven: for, if they are come into the port 
to which they were bound/ the voyage ij 
deemed completed, and confifcation is at an 
end. But the decree fpeaks in the disjurtd. 
tive, her own^ or inhere the voyage was def^ 
tined. If the proper port, and the port to 
which the fhip is bound or deftined, are the 
fame thing, then the matter is out of doubt. 
Bynkerftioek gives this inftancc : if, fays he, 
an Engl ifli man, who was bound from Flanders 
to Denmark, (hould be driven into an Eng- 
lifli port; and failing thence, in the profe-. 
cution of his voyage, is taken before he can 
reach the Danifti port ; he feems to be taken 
in the voyage, and in the very a& ; and it is 
of no fignification, that it is his own proper 
porty or what he had before been at, if the 
voyage, which was begun before, is not ab- 
Iblutely finiflied and completed. Wherefore, 
he confiders the words proper port, to relate 
to that of abfolute voyage complete. He 
9lfo gives another inftance, A Ihip of Zea- 
land, fays he, is taken by a Dunkirkcr, and 
is condemned at Dunkirk ; a Scotchnruft) buys 
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her : now, by part of this decree (he might 
be taken and condemned, before Jht bad reached 
bet own or any other free porty but not after- 
wards. This (hip, fo purchafed by the Scotch- 
man, is met with going out of Dunkirk ; but 
cfcapes and goes into Yarmouth, an Englilh 
port, where (he was not bound, and, coming 
out there again, is taken: the queftion is^ 
whether this (hip hath arrived at her proper 
port ? and he feems to think not, becaufe 
(he had not arrived at the port ihe was def- 
tined to. And upon a confulcation of the 
Admiralty of Zealand, the 27th of July, 
1 63 1, concerning this very thing, the States 
General, he fays, declared the fhip forfeited*. 
' When this decree of the 26th of June, 
163a, was difufed for a long time, and, in 
the mean time, there was free accefs to Flan- 
ders; it happened, in the year 1642, that 
fome (hips of friends, coming thither, were 
taken by the Dutch ftiips and carried into 
Zealand; but there only the contraband 
goods were retained and condemned, and all 
the reft were difcharged and reftored : which 
was certainly right, for thtfiege was now 
prefumed, by length of time, and difufe of 
the edidl, to be given up, and therefore all 
goods might be carried thither which were 
not contraband^ but the right of war was not 
given up, by which contraband goods arc 



• Bynk. Qu, Jur. Pufc. 1, i, c. 11.— —Et Aitzema, 
in Axuialibtisy 1. 1 1. p. 350. 
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rightly condemned, though they are carried 
to a place not hefteged. 

When Admiral Tromp, in the year 1645, 
befieged the ports of Flanders with a Dutch 
fleet, and required of the States what he 
fhould do 3gainft neutral jUps : they diredled 
him to hinder them by all means from cre^i 
tering the port'^ of Flanders ; yet they did not 
condemn thofe things which were not contra^ 
band ; which was very difLient from their 
condud: fifteen years before. 

From what has been faid^ it appears, that 
the whole matter turns upon the place being 
befieged or not, as to goods which are not 
contraband^ or prohibited by treaty: thofe, 
which are fo, being at all times, during the 
war, lawful prize. I have been more par^ 
ticular as to the Dutch edids in their own 
wars i as their reafoning, at this time of day, 
• may be fomewhat; difFereijt from their f on-, 
dud then. 



CHAP. XIII. 

IVbeibet lawful Goods are forfeited by Means 

of UNLAWFUL ones? 

TT has been a queftion, whether, if oipfi 

who is neutral, carries goods that are /^^, 

ful, and goods that are unlawful, that \^S^ 

contraband^ to the enemy, in t\\t fame Jllfi0 

and the (hip is taken; the Chip itfelf; a^d 
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the lawful goods, are condemned on account 
of the illicit goods {a)} Or, if by any other 
means the lawful goods become mixed with 
the illicit ones ? This was one of the many 
queftions, propofed by the Adaiiralty of 



. ■ m 



(a] The qued'on, here propofed, is of the utitiod 
importance to commercial nations. If a (hip's letters 
prove that it is laden, either wholly or in part, with 
contraband goods, or is either wholly or partially hoftile 

Sroperty ; and alfo, if fuch letters prove the (hip to be 
eflipea for a place, with which tne captain ought to 
know that all commerce is prohibited ; in al! thtie in. 
ftancet privateers are permitted to feize the velTeL 
(Martkiis' ** Effay on Privateers," &c. chap. %. j, 22.) 
But the moil unei^ceptionable mode of deciding the 

Srecife quantum of unlawful or contraband qommo* 
ities, that render a neutral (hip liable to confifcation, 
is, to refer to the treaties fublifling between the captor 
^nd the Sovereign of the captured neutral (hip. And 
if it appear, by indifputable evidence, (and the pa(rport 
alone has been held iuf&cient for this purpofe, iridepen- 
dently of the bill of lading, and other (hips papers) that 
the (hip is bound for an aniic^ble port ; and if the prin- 
ciple, that the (hip covers the cargo, be admitted, a»i 
farther inquiries, as to that cargo, ought to ceafe (ib. ^, 
21, notes [e) and fm). This principle is admitted by 
fome of thp maritime powers of £urope; but is totally 
rej?:fted in Britain : for it is there held, that free fhips 
do not make htt goods; and, if hollile property oc 
found on board the (hips of friends, it is liable to be 
confifcated ; though the (nip is not condemned, but is 
even, in many caies, allowed freight, Wherej^' h^w- 
evet, hoftile property is found on 'boird*i>eutrat (hips, 
V ATT EL ohferves, that it may be feized by the rights of 
war; though, in luch cale, the mafter of the vef&i is not 
to fufFer in conliequence of that (eizurc, but we arc na- 
turally bound to pay him the freight, *' Law of Na- 
fions." ). 3. c. 7. §. 1 15.— £(/t/or. 
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Amfterdam to the States General, in the year 
1631, for their conftrudlion of the ediA, of 
the ift of April, 1622; but although the 
States anfwered all thd other queftions, yet 
they thought it neceffary to take confiderable 
time to deliberate on this, as we are infornied 
by Aitzema*. Nor did they deterrtiine the 
matter then, or, indeed, at any time aftef, 
M^on that queftion; yet on the 6th of May^ 
1667, they gave public orders to their Ad- 
miralties, that they (hould not condemn/ow^ 
Jul goods, or even the Ihip, on account of 
illicit goods, as the fame author relates -f. 
But Zouch;}; makes a diftindlion, whether 
the lawful and unlazvful goods belong to the 
fame owner, or to different owners: if they 
belong to the fame owner they are all, (ays 
he, juftly condemned, becaufe of the con- 
nexion of the fault : if they belong to differ- 
ent owners^ who had laden them on the Ihip ; 
the a<ft of one will not injure the other. As 
to the Ihip, a diflindion is to be made, whe- 
ther the owner of the (hip knew that any 
thing that was unlawful wa^ put on board, 
or whether he was ignorant of it ; if he knew 
of it, and was prefent at the time^ the (hip 
ought alfo to be. confifcated ; but if it was 
done by the matter, in the abfence of the 
owner, and {o he was ignorant of it, the (hip 
is to be reftored to the owner, becaufe he 



• Lib. i 1 . pp. 455 & 456. 

•)■ Lib. 46. pp. 460 and 470. 

{ De Jur. Fee. pt. a. $• 8. c^u. 13. 
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hath not committed any offence. Zouch, 
indeed, mentions from Petrinus Bellus fim- 
ply, that lawful goods M'erc condemned on 
account of unlawful ones; but, upon ex- 
amining Bellus, you will find, that as well 
the lawful as the unlawful goods belonged to 
one and the fame merchant, who knew of 
the fraud, and was therefore punilhed both 
Fays. 

Before we enter into a farther difcuflion of 
this matter, let us examine feveral treaties 
and edids on this head, which Bynkerfhoek 
gives us. In the treaty of navigation be- 
tween the Spaniards and the States General, 
the 4th of February, 1648, and the marine 
treaty between the fame powers, the 17th of 
December, 1650, §. 12, it is limply agreed ; 
that it (hall be unlawful for the fubjedls oif 
either of the contracting parties to carry 
goods, which are contraband^ to the enemy ; 
and, if they were carried, they were to be 
forfeited, but the (hip and thofe things, 
which were not contraband^ were not to be 
forfeited. The fame thing, without any dif- 
tin<5lion, was agreed, by the treaty of com- 
merce, between the French and the States 
General, the 27th of April, 1662, §^. 2% 
and 2(>» And, it is probable, the States Ge- 
neral M'ere of the fame opinion, when, by 
their edi<5ls againft the Englilh, and againft 
the Englifh and French, the 19th of March, 
i66<, the 14th of April, 1672, and the nth 
of April, 1673; ^^^y enumerate a great 
number of contraband goods, and are ulent 
^ to thofe which are not contraband. But in 
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the 7th §. of the marine treaty, between King 
Charles the fccond of England and the States 
General, dated the ift of Decen.ber, 1674, 
the lawful goods were diftinguilhed from the 
illicit ; and the former were difcharged, but 
the latter confifcated. But, when the unlaw-- 
ful goods were delivered up to thofe who hacf 
feized the iliip ; the (hip, with every thing 
left, was difmiffed to proceed on her intended 
voyage; which is contrary to the e^ifts be- 
forementioned to be made in 1665, 1672, 
and 1673, For by thefe, if any part of the 
cargo was /7//W/, the (hips, which were taken, 
were fent to the Admiralty of the captors for 
their fentence. And, again, by the treaty of 
commerce between the Swedes and the States 
General, the 26th of November, 1675, things 
CONTRABAND fimply are forfeited; thefhipsi 
and thofe things which are not contraband, 
are not forfeited. And the marine treaty 
between the Swedes and the States General, 
the 1 2th of Odober, 1679, agrees. with the 
marine treaty of 1674, and the treaty of 
commerce of 1678, and the fame of 17 13, 
between the French and the States General, 
By all which, Hot only the Jhips and lawful 
goods are free ; but alfo, the wdawful goods 
being delivered to the captor, the (hips are 
immediately difmilTed, and fail to their def- 
tined port*. 

Thus, if we follow thefe treaties and 
edids, and meafure the law of nations from 
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them, yve (hall Conclude, that neither y^/^/, 
nor lawful goods, are to be condemned by 
(Beans of unlawful ones, which ape carried in 
the fame Ihip. But, if we follow reafon 
(that governefs of the law of nations) we 
(hall findj that we are not to underftand it 
lb, generally and diftindlly : for as to the 
(hip it Ihould be diftinguifhed, whether (he 
belongs to the captain himfelf or to others ; 
if fhe belongs to the captain, it fhould again 
be diftinguiiliedj whether he knew, ais he ge* 
nerally does, that the illicit goods were laden 
on board his fhip ; or whether he w'as ig- 
norant of it; as if the marines, in his ao- 
fence, might have hid any thing unlawful in 
the fhip. If he knew of it, he is in the 
jcheat; and,^ becaufe he has hired his Ihip for 
^n illieit purpofe, the Jbip Ihould be con^^ 
fdemned : otherwife, if he was ignorant of it ; 
becaufe he was not in the cheat. Which 
.was the opinion of Paulus*. And the fame 
reafon will hold good of other owners : for, 
what Pauius fays is (imply of the owner rf 
fhc Jhip. If the captain, therefore, load ««- 
lawful goods upon the (hip, without the 
Jcnowledge of the owners, ^t\x fhip fhall noi 
be condemned: because they (hould not fufFer 
damage for the adl of the captain : but it is 
juft and right, that he (hould fufFer for hi$ 
pwn ad. The law would be otherwife, as to 
the ow|ierSi if they knew of the loading the 
goods on board, and fo were concerned in the 
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itlictt trade. This diftin(9:ion, however, \% 
not, at prefent, of fuch general utility, as it 
was formerly ; becaufe it is now the cuftom 
of mariners, that the captain figns a cata^ 
logue or manifeft of the cargo (hipped oil 
board; and figns bills of lading, whereby 
he promifes juftly to take care of thofe goods, 
and deliver them to thofe to whom they are 
configned. But it may be of ufe now, if 
any thing unlawful has been Ihipped on bodrd 
without the captain's knowledge : and what 
^■elates to other owners of (hips may be of 
frequent ufe, even in the prefent times- In 
regard to the ownei*s of the goods, it feerria 
jight, for the fame reafon of the privity or 
non-privity to the fraud, to diftinguifh whe- 
ther the lawful and the unlawful goods be- 
long to one and the fame owner, or to differ^ 
cm owners. If they belong to one and the 
fame owner, there feems no reafon but that 
all of them, both lawful and unlawful^ may 
be juftly condemned ; as by the Roman law, 
in cafes of cuftomable goods and tributes. 
For, by that law, if any one carries goods 
that are prohibited, and goods that are allowed 
at the fam.e time; and acknowledges the lat^ 
ter, but conceals the former, they are both 
forfeited for the fraud *. Somefnake another 
diftindlion, viz. whether the lawful goods 
can be conveniently feparated from the ««- 
lawful : and think, that if they can, only 
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the unlawful fhould be condemned : but, if 
they cannot be feparated, both Ihould be for- 
feited ; and they rejed the opinion, whether 
they belong to the fame owner or not. As 
there is, however, always room for fepara- 
tion ; there does not feem to be any reafon* 
or any authority or law, for this opinion. 
The great reafon is, whether the goods be- 
long to one and the fame perfon who com-r 
mits the fraud; for, if they do not, it is un- 
rcafonable that he, who was ignorant of it, 
Ihould be punifhed for the offence of another. 
In cafes which carry with them the fame pa- 
rity of reafon, the law juftifics this opinion. 
For, where there are feveral heirs, if one of 
them gives up for the duty a thing which is 
liable to duty, the (hares of the others are 
not taken away*. And if hulbandmen, or 
the fervants of him who is mailer of a farm, 
ihould unlawfully make iron from mines, in 
the land of their mafter, who was ignorant 
of it; he would incur no penalty-)-. Nor, 
in a cafe of Bottomry, is the creditor of the 
Bottomry any way injured, if, by the fraud 
of his debtor, having got unlawful goods on 
board, all the things which the fhip con- 
tained fliould be fcized J. 

But, fuppofe, that the owners of the law-^ 
ful goods did, fimply, know of the illicit 
goods being put on board by others : will 
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this fimple knowledge only, without farther 
concern, in or about thofe goods, afford 
grounds for condemnation? Bynkerlhoek 
mentions an opinion which was given ia 
Holland, that it would afford fuch grounds. 
But, he fays, he is not of the fame opinion. 
In the cafe of the hulbartdmen or fcryants 
making iron unlawfully in a farm, it is the 
doing of it without the matter's knowledge, 
which exempts him from punifhment : for, if 
it had been done with his privity, he would 
fuffer, becaufe it was his duty, and he had 
the power to prevent it. But, where there 
are many different owners of the goods' on 
board, one cannot controiil the other; nor 
even the captain, who has the charge of 
tranfporting the goods: therefore, becaufe 
the owner of the laivful goods cannot forbid 
it, he ought not to fuffer; he might, indeed, 
keep back his goods, but fuch condud would 
be no advantage, for he would not thereby, 
prevent the fraud of the others. And this 
was the opinion of Bynkerfhoek *. 

Thus, it appears, that it would be better if 
treaties were more explicitly penned, agree- 
ably to what has been mentioned before: if 
the words were not fo general, thefe diftinc- 
tions, though not expreffed, might be tacitly 
underftood; whereby they might be ex- 
plained by the circumflances of every cale 
which happens ; but the general manner of 
wording them would be a hindrance to fuch 
explanation. 
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As to thcjlip, indeed^ I Ihould think, that 
if the captain or mailer knows of the uniazv^ 
ful goods being put on board, whether the 
owner is acquainted with it or not ; they 
ought to be confifcated : for the aft of the 
mafter is the ad of the owner, as he is in- 
truded and fet over the veflel and cargo, by 
the owner. Befides, it would be impoflible 
to find out whether the owner, who lives in 
a different country from that where the (hip 
and cargo are feized, knew of the putting 
the unlawful goods on board. Nor do I 
think it at all material, whether the jnafter or 
the owner were either of them prefent at the 
loading thofe goods on board ; provided they 
knew of it, or the mafter alone, who figns the 
manifeft, knew it, as he ftands entirely in the 
place of the owners* 

The diftin<9:ion made by Zouch, whether 
the goods belong to the fame or different 
owners, is a very juft one. 



CHAP. XIV. 

OJ ihe Goods $f Friends found in the Ships 

ef our Enemies. 

jThas been a common faying, that goods 
found in our enemies ships, are reputed his : 
but this is not to be underllood, as if it was a 
conflant and invariable law of the right of 
nations, but only a maxim, the fenfe of 
which amounts fimply to this; that it is 
commonly prefumcd in fuch a cafe, the whole 
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belongs to one and the fame mafter^ And 
this maxim is certainly juft ; for^ if it was 
not fo, there would be room for an infinite> 
number of frauds. However, this prefump- 
tion may be taken off by plain and evident 
proofs to the contrary. 

After Portugal was conquered by the Spa- 
niards in the year 1602, the Dutch took a 
great many Portuguefe (hips. Grotius, in 
his Hiftory of the United Netherlands upon, 
that year. Book the eleventh, doubts whether 
the goods of Italians, which were found in 
the Ihips taken, were prize : and he deter- 
mines the matter by a middle way between 
juftice and the rights of war. Wherefore he 
doubted whether the goods of friends, found 
in the ftiips of enemies, were to be deemed 
the property of the enemies ; though in his 
treat! fe of IVar and Peace, he fays, that no- 
thing is acquired by the right of war, but 
what is the property of the enemy : for what 
things may be within the enemy's towns, or 
other places whereof he is mafter, the owners 
thereof being neither fubjeds to our enemy, 
nor animated with the fame fpirit as he 
against us, nothing can be acquired by the 
right of war; as is inftanced by the faying of 
Efchines, that AmphiphoUs, being a.city be- 
longing to the Athenians, could not be ap- 
propriated by King Philip to himfelf, in a war 
which be made with the Amphipolitans. So 
they are only prefumed to belong to the 
enemy, till the ' contrary appears, and the 
proof of the property lies entirely upon the 
owners of the goods* 
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Grbtjus, in his notes^ mentions that in the 
year 1438, there being a war between the 
butch and the city of Lubec, and other towns 
lying ox\ the Baltic Sea and the river Elbe, it 
was adjudged in a full afTcmbly in Holland, 
that the goods found in an enemy's (hip, 
which appeared to belong to others, were 
not to be reputed as good prize ; which was 
from that timeeftablilhed as a law there *. And, 
if thtjbip is the enemy* s^ and the goods are our 
friend* s, we muft then agree for the Jhip : 
and, if thtjlnpmen will not agree, then they 
Ihall be forced to carry the Jbip into fome 
port of the captor's chufing, and pay what 
they owed for th^Jbip f. 

Bynkerfhoek fays, that he cannot find this 
opinion, nor what council adjudged it ; and 
after expatiating on the miftakes in the edi- 
tions of Grotius, he tells us ; that, although 
he could not by diligent fearch find that opi- 
nion, yet he believes it upon his affirmation, 
as others have done ; and he mentions Loc^ 
cenius dejure maritimo^^ /. 2. c. 4. who writes 
of it as of a received law ; as did fix advocates 
of the council of Holland, with this addition, 
that they fay it is fo, if it be not publicly 
proclaimed, that no friend ftiould load gopds 
upon an enemfs (hip; or that he who had 
loaded them be ignorant of the war* But if^ 
by the law of nations, a friend has the liberty 
of loading his goods on the fhip of an enemy ^ 



• De Jur. B. & P. 1. 3. c. i. §. 6. n. 4. 
f Confulatus Maris, tit« 174. 
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It does not appenr how the proclamation 
of another cou.irry can make that unlawful, 
which was allowed by the law of nations. I 
may carry on commerce with two people who 
are my friends^ but enemies to each other, 
unlefs the treaties in fome refpedt exprefsly 
or implicitly forbid it, as often happens as to 
contr^and ^QoA%\ but fuppofe one nation, 
without the confent of the other nation, 
fhould altogether prohibit commerce to me, 
that prohibition would be unjuft: and, if the 
law of nations admits of it, what then figni- 
fies whether tht friend who (hipped the goods 
knew of the zvar or not ? Put the cafe that he 
knew of it, and that he fully knew alfo that 
the (hip belonged to the enemy, yet the fame 
queftion will dill remain, whether he intended 
a lawful or an unlawful adl *? 

In order to throw a farther light upon the 
queftion, it will be necelfary to confult the 
treaties of different nations ; by the marine 
treaty between the Spaniards and the States 
General, the 17th of December, 1630, it was 
agreed that all goods of friends, found in 
(hips of the ^«^wjy, (hall be condemned. A 
fimilar agreement occurs in the treaty of 
commerce between the French King and 
the States General, the 27th of April 1662, 
§. 35, and in other treaties of commerce be-, 
tween the fame powers, to \V\i, in the years 
1678, 1697, and 17 1 3. The fame is alfo 
agreed between Charles the Second of £ng« 
land and the States General, by the marine 

"-" 1- ■ _ _ -— — 

♦ 3ynk, Qu. Pub. 1. i. c. 13. 
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treaty of 1674, §. 8. ; by the treaty of com- 
rnerce between Charles of Sweden and the 
States, the 29th of November, 1675, ^. 8. ; 
and by another treaty of commerce between 
theTame parties, the 12th of Odober, 1679. 

Grotius in his notes refers to the French 
law related by Momacius ; that when the ene^ 
my*s (hip is condemned, the goods of 2l friend 
are alfo condemned, and then refers to , the 
French laws, which fubjedls thtjhips to con- 
demnation for the goods; but as this latter 
will be thefubjed: of another chapter, I fhall 
difcufs it there. 

Thus it appears, that by this French law 
the goods of friends were condemned limply 
for ^his reafon, becaufe they were found in 
the Jhip of an enemy ; which does not cor- 
refpond with what Grotius writes as being 
adjudged by the council of Holland, and 
carried into a law there. Thefe treaties, in- 
deed, are fubfequent, yet they ought not to 
be obferved by any but thofe who are par- 
ties to them. Treaties may alter the law of 
nations as to particular things, agreed on be- 
tween the parties to thofe treaties ; but as to 
thofe, w ho are not included in fuch treaties, 
the general law of nations muft be the rule. 

If treaties do not interfere, it is lawful 
for neutrals to carry on commerce with 
the enemy i and if that is lawful, it will 
be lawful to contracfl with him in any man- 
ner ; to buy, fell, hire, carry, and fo on ; 
wherefore, if he hires the enemy's (hip to carry 
his goods beyond fea, he does a lawful ^& by 
every law whatfoever : you, as he im your 
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enemy, may feize his fhip; though you cannot 
feize the goods of your friend, who does no 
unlawful act. But then the friend muft prove 
them inconteftably and plainly to be his 
goods; otherwife, as Grotius obferves, they 
are to be forfeited on prefumption that they 
are the goods of the enemy y as they are found 
in his fhip. It may be alked, what would 
be the cafe if the owners of the goods knew 
and agreed, that their goods (hould be laden 
on the (hip of your enemy ^ That, I think, 
would be no plea for making them prize ; the 
thing depends upon this queftion, whether 
the owners of the goods, by putting the lad- 
ing upon the fhip of an enemy^ did a lawful 
or an unlawful adt ? I argue it is a lawful adl, 
becaufe it is with thofe with whom com- 
merce may be carried on, and confequently 
all kind of contracts may be made with 
them ; and they may therefore hire the ette^ 
my's fliip for their conveniency. You may 
take the enemy*s fliip, and whatever is his ; 
but you muft reftore what is ih^ friend* s: 
or by fhipping his goods he is no ways accef- 
fary to your deftrudlion, unlefs the goods 
were contraband ; and in that cafe they arc 
liable to confifcation. 

Thcfe things fecm to agree with what is de- 
fined in the book Confulatus Maris, to wit, 
that the enemy*s fhip belongs to him who 
takes her ; but the owners of the goods, be- 
ing friends to the captor, if they are prefent, 
may treat for the price of the fhip, and fo 
purfue their voyage ; but if they cannot agree 
upon the price, the fhip may be brought into 

N 
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the f)ort of the captor, and the goods be ne^ 
verthelefs reftored to their owner. Sometimes 
they pay the hire or freight in the fame man- 
ner, as if the (hip had finifhcd her voyage. 

As to paying the freight, there feems to be 
a great objedlion to it, nor docs it appear at 
all reafonal'/le. It is certain, indeed, that he 
who feizes a fliip belonging to the enemy ^ 
does alfo feize all right \\hich was due to the 
Jhip or to the captairiy but v.o freight is due to 
the JJjtp or to the captain^ except for goods 
carried to the deftined port : and it is fup- 
pofed, that the fliip was taken in the very- 
voyage, before the freight becomes due. If 
he, who toc'k the (hip, is ready to carry her 
with the goods to the port (he was de(igned 
for, this law may be reafonable, otherwife 
it does not appear fo. For the captain cannot 
at any fubfequent time compel the owners of 
the goods to pay the freight, and they are fuf- 
ficiently puni(hed for putting their goods on 
board the enemy's (hip ; as they are thereby 
obliged to fetch and carry them away at their 
own rifque and expence ; fo that I apprehend 
the paying of freight can have no meaning, 
but iji cafe the price of the (hip is agreed for ; 
that is, if the (hip be ranfomed ; but, in that 
cafe, the value of the ranfom, as well as the 
freight, depends upon the will and agreement 
of the parties, and is what they are under no 
obligation to do, by any law whatfoever. If 
it (hould be alked, to whom muft the goods 
be delivered, if the ow^ncrs of them are not 
prefent ? I anfwer, they mud be delivered to 
the captain, who (lands in the place of the 
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lader, unlefs any other perfon is appointed by 
the owner in the port the fhip is carried to. 
Agreeable to this law of nations, was the 
pradice of the Briti(h Admiralty in the lad 
war, (^j as will appear in the next chapter. 



CHAP. XV. 

Of the Goods of "Es em ies found in the Ships 

of Friends. 

JF the Jhip of a friend carries the good$ of 
an enemy ^ this occafions a double infpedlion. 
One, whether the fhip itfelf belongs to my 
friend^ the other, whether the ^»^«y^'s goods 
may be rightly condemned ? As to ihe firft 
infpedtion, if it thereby appears that the Jhip 
belongs to a friend^ it mull be condemned 
for carrying the goods of the enemy if we 
were to follow the old French laws, which 
were formerly in force in France. By the 
marine treaty between the French King and 
the Hans Towns, the loth of May, 1 65 5, §. 3, 
it appears that the Hans Towns were ex- 
• empted from thofe laws. Grotius, in the 
paffage mentioned in the laft chapter,* does 



{J}) The author here refers to the war of with Francei 
and Spain, from 1741 to 1748. — Editor, 

• Grotius de Jure B. & P. lib, 3, c» u ^. 5. n. 4. ia 
the Notes. 

N 2 
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not think that French law of any fotce, un- 
lefs the owner of the friend'^ (hip confented to 
the lading the enemy's goods on board, or was 
ignorant of it. In the firft cafe he think3 the 
Jbip (hould be condemned, in the latter he 
acquits her : and in the fame manner Locce- 
nius diftinguifties on this queftion.* The 
diftindlion of Paulus, mentioned in the laft 
chapter, between the knowledge and igno- 
rance of the owner, is of great weight, and 
and in the Roman law it had great ufe, but 
now it has fcarce any utility, if the fhip be- 
longs to the captain himfclf, for the captain 
generally receives the freight himfelf: and 
attefts it by a writing under his hand, which 
is commonly called a bill of lading. That 
diftindlion has greater ufe, if the fhip belongs 
to other owners, and the captain has received 
goods of which they were ignorant, as is 
fliewn in ch. 13- (0 B^^ ^^ feems to me^ 
that where there are other owners of a (hip, 
if they commit the receipt of goods to the 
mafter, and he receives any thing that is un- 
lawful, they arc bound by his acS: ; and it is 
the fame as if they had received the unlawful 
goods. For he, who employs a man that is un- 
fit for the purpofe he is employed in is an- 
fwerable for a fraud or a fault committed by 
him ; and if you diftinguifti between the mafter 
andanother owner of the (hip, it will be very 
difficult, if not impradticable, to prove the 



♦ Loccenius de Jure Maritimo, lib. 2. q% 4. J, 12, 
(c) SuprQy pp. 163. 172, — Editor. 
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privity of the other owner. So that, whether 
the mafter of the fhip is the owner^ or 
whether there are other owners, it is the fame 
thing, if the ad of the mafter is the a<5t of 
the owner, and the matter is wholly governed 
by the mafter's aft. But, although this be 
the cafe, that the other owners are bound by 
the receipt of the mafter even without orders; 
or, put the cafe that the mafter was adually 
ordered to receive them ; or, fuppofe, that he 
always knows what is concealed in his fliip, 
even in thefe cafes the ftiip is not forfeited; 
for what Paulus fpeaks of, as mentioned be- 
fore, in chapter 13, cannot properly be ex- 
tended to the fubjedt now in difcuflion. 

The Roman law may be an improper guide 
for the law of nations, in things which depend 
entirely upon reafon ; what Paulus * fays re- 
lates to the mafter, who knowingly, or ig- 
norantly, carries goods liable to cuftom ; 
and there it is certainly true, if he carries 
them knowingly, he aflifts in doing an un- 
lawful ad: : for he, who conceals goods which 
he ought to bring publicly, commits a fraud 
on the public ; and he hath knowingly hired 
or lent his fhip for the carriage of them. In 
fuch cafe the law is the fame at this day : in 
all countries, (hips are condemned for de- 
frauding the cuftoms impofed ; for no other 
reafon than that they affift in doing an unlaw- 
ful thing. From this very principle of Paulus, 



♦ Lib. 11. §. 2. 



182 

the fhips of friends Ihould be condemned, if 
the mafter knowingly carries contraband 
goods to the enemy: and (if treaties do not 
interfere) they are condemned altc^ether, bc- 
caufe the matter had aflifted in the doing an 
unlawful adl. 

But, let us confider farther, whether, by 
the law of nations, he is r^uilty of an offence, 
who tranfports in his fljip the goods of his 
friend, though he is your enemy? by what 
right fhall you, who arc my friend alfo, enter, 
my Ihip, though it does carry your enemy* s 
goods ? I, who am a friend to each party, 
will give my afliftance to each, in thofe things 
which will hurt neither ; and fo each party 
may aflift me promifcuoufly. Your enemy 
may juftly hire me hisjbip^ and 1 may again 
juftly hire your enemy my (hip, where there is 
no fraud tranfafted ; but if there is fraud, in 
that cafe there is no difputing the matter, for 
it is altogether faid, that thtjhip of a friend 
is not to be condemned hecaufe the enemy's 
goods are loaded upon it^ whether the matter of 
the fhip knew it, or wa§ ignorant of it. For, 
whenever he knew it, he knew he was about 
a lawful ad ; but it is not fo in cafe he 
knowingly or privately carries cuttomable 
goods : hence it appears rather, that the fhip 
of a friend is not to be condemned, becaufe 
the goods of the enemy are on board : and of 
this opinion was Bynkcrfhock *. 



Qu. Jur. Pub. 1. 1, c. 14. 



^ 



183 

• I have already faid, that if thtjljtp of a 
friend carries the goods of an enemy ^ it oc- 
cafions a double infpedtion : {d) the fitft of 
thefe has been confidercd, and it remains now 
that we confider the other, which is, whether 
the very goods of the enemy found in thtjkip 
ofa friend arc rightly condemned? It will 
juftly be faid, that i may feize whatever be- 
longs to my enemy ; yet by the feveral treaties 
mentioned in the lall chapter, (^} it is agreed 
that the goods of an enemy^ in xXicJhip of a 
friend^ are free : the Dutch have a common 
i^aying, free Jbipy free goods ; but this is ground- 
ed on the treaties and not on the law of na- 
tions, and prohibited or contraband goods arc 
always excepted : for they are exprefsly for- 
feited by thefe treaties, in cafe they are carried 
to the enemy. Now, if, according to thefe 
treaties, the goods of the enemy found in the 
/hip of the friend are not condemned, much 
lefs (hould the fjip itfelf, which belongs to 
the friend^ be condemned. So that there is a 
manifeft departure from the old French law 
above fpoken of; or, which is more corredl, 
thefe treaties are fo many exceptions to that 
law. 

But, however this matter may be, the 
reafon of the thing is more to be confulted 
than the treaties : and reafon tells me 1 may 
take the goods of my tmmy^ though they are 
found in ihtjbip oi my friend i becaufc 1 take 



{d) Supra ^ p. 179. — Editor^ 

{<•) Supra, chap. 14. p, 175.— JS<f/^ur, 
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what is my encmy\ and what by the laws of 
vcar belongs to the conqueror. It may then 
be objedcd, that I cannot rightly feize the 
goods of my e}nmy in tht JLip of my friend, 
unlcfs I firll feize xhtfjip of my Jriend ; and 
fo I fliall do violence to ihtjbip of my friend, 
that I may feize tlje goods of my enemy : and 
that this is no more lawful than for an enemy 
to go into the port of a friend, or commit de- 
predations in the rer.itoiy of 2l friend. But 
it [Appears by all maritmie laws, that it is 
lawful to flop the Jbip of a friend, and to 
examine her papers, vhether fhe belongs to 
2l friend or to an enemy : for you cannot judge 
by her colours, bccaufe the enemy might have 
put up falfe colours; and, if this is juft, as 
it certainly is, and is always pradlifed, it is 
alfo lawful to examine the papers relating to 
the goods, and to learn from them whether 
any of the enemy's goods are hidden in the 
Jhip, and if they are concealed there, it i$ 
Jawful to feize them ; for, by the ms^ritime 
laws before- mentioned, the ^//> of tht friend 
is to be difcharged after the enemy's goods are 
brought into the port of the conqueror, 
where they are to be condemned. Bynker- 
Ihoek is of this opinion, but he thinks that it 
is unreafonable that the captain Ihould have 
his freight, becaufe that is not due till the 
voyage is finifhed, that is, till the goods are 
carried to the port they were intended for. If 
it be alledged that it is not the mafter's fault 
that flie is not brought there, it will be an- 
fwered, that the matter took the enemy's goods 
on board at his own peril, knowing the laWj 
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that if they were taken they might be brought 
into the port of the captor; fo that the matter 
of the /Jbip can have no caufe of complaint if 
the Jbip only is difcharged. * Hcineccius 
feems to agree with Bynkerflioek on this head 
as well as what is faid in the laft chapter ;t 
and Zouch alfo agrees with them, except that 
he allows freight for fo much of the voyage 
as is performed. J 

In the late war which Great Britain had 
with France and Spain, feveral Jlips be- 
longing to fubjefts of the king of Pruflia, 
were feized by the Britifh men of war and 
privateers, with goods belonging to the enemy 
on board. And, in divers /htps belonging to 
other neutral nations, which were taken, 
there were found goods and merchandize be- 
longing to fubjefts of the king of Pruflia. 
As to the (hips which were proved to be 
Pruflian property, they were all acquitted in 
the admiralty of Great Britain, and when any 
of the enemy's goods were found on board any 
of thofe J&ipSi the goods were condemned and 
freight allowed for the Jh/p. And where there 
appeared to be any goods the property of 
Pruflians in fuch neutral fhips which were 
jtaken, they were acquiited. All which was 
agreeable to the law of nations. But the 
^ing of Pruflia, not fatisfied with thefe de- 



• Bynk. Qu, Jur. Pub. 1. i. Ci 14. 
+ Hcineccius de navibus ob vc6l. vetit. Merc, com- 
ipiis. c. 2. §. 9. 

J De Jure Fcciali^ pt, 2. §. 8. q. 6. 
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terminations, granted a commiflion to fomc 
of his own fubjcdls, in nature of a new court, 
to rcvifc the fentences : and afterwards, being 
called upon for a fum of money due from 
him on a loan advanced in Great Britain on 
fccurity of the duchy of Silefia, when it was 
in the poffcffion of the queen of Hungary, 
which money he had bound himfelf to pay by 
the treaty which ceded that country to him ; 
he refufcd to pay the money, threatening to 
make rcprifals of it if the efFeds which had 
been taken in Pruflian bottoms were not paid 
for; allcdcring the condemnations to be iH 
Icgal. His ambaffador hereupon prefented a 
memorial for that purpofe to the Britifh 
court, and gave it as his motive for not paying 
the money on the Silefia loan. Upon re- 
ceiving this memorial his Majefty ordered it 
to be taken into confideration, together with 
the king of Prufiia's motives, which were de- 
livered foon after to his grace the duke of 
Newcaftle, then the Britifti Secretary of State, 
by way of juftification of what had pafled at 
Berlin ; and they were both taken into con- 
fideration purfuant to his Majefty's orders, 
by Sir Gc^orge Lee, judge of the prerogative 
court in England ; Dodlor Paul, his Ma- 
jefl:y's Advocate General in the courts of civil 
law ; Sir Dudley Rider and Mr. Murray, 
his Majefty's Attorney and Solicitor General, 
who made their report, the i8th of January, 
1753, which was fent by the duke of New- 
caftle to the Pruflian ambaflTador, and thcf 
letter and report, which does due honour to 
the juftice of his Mjyefty and the Britifh na- 
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tion, and the abilities of thofe great men to 
whom it was referred, was publiflicd at Lon- 
don in the year 1753. In this report, 
amongft other things, were laid down as un- 
deniable rules of the law of nations, that the 
property oi 2i friend cannot be taken, provided 
be objerves bis neutrality \ that the goods of 
an enemy ^ on board the Jbip of a friend^ may 
be taken; that the lawful goods of a friend^ 
on board the fhip of an enemy ^ ought to be 
reftored; that contraband goods, going to 
the enemy ^ though the property of a friend 
may be taken as prize, becaufe it is a depar- 
ture from neutrality^ tofupply the enemy with 
what enables him better to carry on the w?^r. 
And it appears likewife, by this report, that 
three of the (hips belonging to the Pruflians, 
had been reftored by fentence, with freight for 
fuch goods as manifejlly belonged to the enemy, 
and were condemned* 

This was the method of proceeding in the 
Britifti admiralty ; a proceeding founded on 
the approved known law of nations, where 
no treaties interfere, as was the cafe with 
refpedl to the king of Pruflia and his fub- 
jedls. 
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CHAP. XVI. 

Of the Right o/* Postliminium ; and whether 
Things taken from ibe Enemy, a 'id brought 
into the territory of a Friend, return to 
/i;<i/r Postliminium ? 

POSTLIMINIUM is generally allowed to 
have its etymology from the Latin words 
pofl and iimes, which fignifies limits or fron- 
tiers ; pcfiliminium therefore is- defined to be 
a returning to the frontiers or territories of a 
JiiUe, that is to fay, a right in virtue whereof 
things and perfons taken by the enemy return 
to their firft ftate: the perfons recovering 
their rights, and the things returning to their 
former mailers (/). Pomponius fays, that 
a man has this right of return the moment he 
enters into any place of which the ftate is 
maftcr. * And Paulus fays, when he is <«- 
icred our bounds or territories, f But, from a 
parity of reafon the general confent of nations 
has extended the thing further ; fo that the 
pojlliminium (or right of return) (hould take 



(f) The definition of poflliminium, given by Vat- 
TEL, is expreffcd nearly in the fame words, with the ad- 
dition of the following claufe, " not coming again into 
** the power of the nation, to which they belonged,** 
*• Law of Nations/* 1. 3. c. 14. §» 204. — Editor. 

* Diftcft. lib, 49, tit. 1 J, de captivis & poftliminio. 

Ifg' 5- *• »• 

+ Ibid, leg, 19, ^,3. 
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place, even as foon as the perfon, or any 
thing capable of this right, fhould come fafe 
to our friends, as Pomponius fays in the fame 
place, and Paulus explains (by way of ex« 
ample) to a king in alliance or friendfhip with 
us ; in which place friends or allies are not to 
be taken fimply for thofe with whom we are 
at peace, but thofe who join with us in the 
fame war^ unto whom they who fhall arrive, 
are to be fafe ; as Paulus fays, upon the pub- 
lic account, Quia ibi primum nomine publico 
tutus ejje incipiat. (g) And the reafon applies 
equally to things as perfons ; therefore it is the 
fame whether perfon or thing efcape, or 
whether it be to friends, or to his own coun- 
trymen ; Albericus Gentilis^ thinks it is 
fufficient if he be a friend, without being an 
ally, which feems without any reafon ; for he, 
who is the friend only cannot afford protection, 
as th6 ally can, without being guilty of a 



{g) Vattel fays decifively, that the right of poftli- 
minium takes effeft as foon as the perfons or things cap- 
tured fall into the hands of foldiers belonging to their owa 
nation, or are brought back into the army, territories, 
or camp of their fovcreign. He farther ftates that this 
right extends to thofe who carry on the war jointly with 
us : for the caufe is one and the fame, and they form 
with us but one body, confequently things or perfons, 
recovered by them from the enemy, ought to be reftored 
to their former condition. But the contrary is the cafe, 
where a power furnifhes a ftipulated number of troops, 
and does not come to a rupture with the enemy ; for in 
this fca{e fuch auxiliary troops only are partakers in the 
war, 1. 3. c. ijf.§. 20.6, 207,— £fl?«Vor» 

• Lib, 1, c, 1, 
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breach of neutrality, and therefore Faulus 
fays, he is fafe upon the public accountj 
which refers rather to an ally, than one who 
is limply a friend, and no more. Zouch 
gives the different opinions, but does not de- 
termine any thing himfelf, though he feenvs 
rather to lean to that of Gentilis. * Grotius 
thinks that friend here fhould mean an alfy^ 
but he brings no adiftance from any reafoning 
of his own, " ff^fb thoje** fays he, n. 2, 
*' icbo are friends^ but not on the fame Jide^ 
things taken in war do not change their Jiate but 
by fpecial agreement:** and he inftances the 
fccond treaty between the Romans and the 
Carthaginians jj- but Zouch obferves, that it 
docs not fufficiently appear, whether what 
Avas there agreed upon was to be looked upon 
as public juftice, or, for an exception by 
which they had deviated from public juftice* 
Nor is it always eafy from treaties either an- 
tient or modern, without confulting reafon, 
to fay what is the law of nations. Bynker- 
fhoek:}: agrees with Grotius, and relies much 
on the paiTage of Paulus : for, fays he, if we 
take the words friends or allies in the con- 
jundive, as disjundlives fometimes may be 
taken, it will favour this opinion, as we may 
then underftand it by our friend, who is alfo 
our ally. And he mentions the authority of 



♦ Zouch de Jure Fecial, pt. 2, J. 8. q. 2. 
f Grotius De Jur. B. &. P. 1, 3. c. g. J. 2, 
t Qu. Jur. Pub. 1. 1. c, 15, 
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Ulricus Uberus, * and Hertius ; jf the latter 
of whom thinks poftliminium does not take 
its rife from the law of nations, but from a 
law, with which princes themfelves have in- 
dulged their fubjeds. And thence he con- 
cludes that the people never once difputed, 
whether, if perfons or things taken, come 
into a neutral ftate, they gain their freedom 
by poftliminium ? which, fays he, is un- 
doubtedly to be denied, becaufe thofe who 
are neutrals, take the fad: to be right, and 
cannot difallow the captivity. 

It feems ftrange that this matter, which 
appears fo plain, ftiould have been fo much 
difputcd as it has been. Certainly what is 
come back to our allies has the right of poft^ 
liminium, becaufe it feems returned to its own 
ftate, for our allies make as it were one ftate 
with ourfelves ; for, in the caufe of war^ 
which is the common caufe between us, they 
cannot be feparated from us, and with thofe 
alone can there, for the fake of fociety, be 
a poftliminium ; but with thofe who are fimply 
our friends, and not engaged on either fide in 
the war^ the ftate of our goods or perfons is 
not changed, fince there is no caufe for 
changing it. 

It is generally agreed, that in things taken 
in war a property is gained, and among our 
friends, our property will remain our pro- 



• De Jure Civitat. 1. 3. $. 4. c, 5. 
t His Notes on Puflendorff, de Jur. Nat. & Gent, 
lib* 8. c, 6. n« 2^. 
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pcrty- ftlll . This being the cafe, things taken 
by us, remain ours, and our captive is our 
captive dill ; otherwife, by what right could 
a prince who is our friend, take from us things 
which are our own in full right, and give 
them to his friends, however equally his 
friends ? That this cannot be done without 
injury to us is certain : and it is the duty of 
him who is neutral not to interpofe, even his 
judgment, unlefs by agreement and confcnt 
of both parties. Sometimes there are agree- 
ments to the contrary of this rule, as that 
between the Romans and Carthaginians which 
Grotius mentions, and the 20th V of the 
peace between the Portuguefe and the States 
General, the 6thof Auguft, 1661, mentioned 
by By nkcrfhoek, whereby it is agreed, that the 
things which the enemy of one fhould take 
and fhould bring into the port of the other, 
fliould be reftored to their former owners, 
if they were demanded within a certain time 
mentioned in the treaty. But fuch agree- 
ments are always an injury to thofe who take 
the goods of an enemy, and bring them to 
the territory of a friend as a place of fafety ; 
and they alter neither the reafon, nor the law 
of nations. Bynkerfhoek alfo mentions a 
complaint made by the Swedifli aipbaffador,* 
who, in the year 1657, having had divers 
papers, taken from him by the Danes, wha 
were his enemies, which were given to the 
States General his friends, he demanded 
them again as his right by the laws of />o>?- 
liminium, which the author ealls an unadvifed 
complaint. 
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From what has been faid it appears, that 
if my goods, which are taken by the enemy, 
come to the pofleflion of a friend and ally^ 
they are to be reftored to me, and to be 
efteemed as if my friend ^nd ally had referved 
them from the common enemy. Some have 
queflioned whether the enemy can fell the 
thing taken from us in the territory of a 
friend^ and recover the price: this Aitezema 
lays, was provided for in the 12th §. of the 
peace between the Englifti and the States in 
the year 1662. Though he does not mention 
the reafon of fuch agreement: nor docs it 
feem at all rcafonable, for it would be in fome 
degree a prohibition of commerce, which is 
free in all cafes except places befieged ; and 
all things, except contraband ^ and thofe pro- 
hibited by treaties. 

Though reafon allows that a thing, taken 
from an enemy ^ may be lawfully brought into 
the territory of z friend^ and that he may fell 
it there if he pleafes ; yet Bynkerftioek gives 
us two inftances wherein the States General 
deviated from this principle: for on the 9th 
of Auguft 1658, they proclaimed, that no 
foreign privateer who had taken a (hip, and 
brought it into their ports on pretence of fick- 
nefs or any other excufe, feould fell or un- 
load there, but fliould give notice of their 
coming to the bailiff of the place, and he 
ihould take charge of the prize, till they 
were able to go away ; inflidlrng a penalty of 
iocx> Florins on any who (hould buy any 
thing out of the prize, or aflift in unloading 
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it. By another cdift of the 7rh of Novem- 
ber, in the fame year, it M'as made unlawful 
to bring her into the harbour, but only into 
the fea port, where they were fafe from dan- 
ger; but nothing was to be parted with from 
her, nor was (he to be unloaded. If any one 
did otherwife, the prize was reftored to him 
from whom it was taken; the privateer him- 
felf was detained; and, the caufe being heard, 
his ihip was condemned. There are alfo 
ether edids, he fays, which agree with the 
firft of thefe ; but he difapproves them, and 
thinks they muft have been only temporary 
cdiAs.* 

This right of poJlUmimum includes not only 
fir^Ie perfons and things, but likewife bodies 
of people: (b) as Grotius -(• fays, they wh<> 
are free receive their liberty, if by chance 
their ally fhould free them from a hoftile go- 



•Bynk. Qu. Jur. Pub. 1. i. c. 15. 

[h] Prif oners of war, however, who have given tlieir 
parole, town^and territories, that have fubmii ted, and pro., 
rnifcd or fworn allegiance to the enemy, cannot of them- 
feive^ return to their former condition by the right of 
foJiUminium ; but if ihcy, or either of them bf retaken. 
Iby their fovercign, they enjoy that right without viola- 
ting their engagement with the enemy,' who is thus by 
the jchance of war deprived of a right, which the chance 
of *KVar alone bad conlnrcd upon him. But prifonersof 
"V^ar, who are entirely free on their parole, cannot avail 
tlwmfelves of fuch a re-capture ; becaule, even in cafe of 
their return home, they would have continued prifoners. 
Vattel's " Law of Nations," 1. 3. c. 14, ^J. 210— 12» 
£ditor, 
. t Dejore B» & P. lib. 3. c. 9,§. 9, n. i. 
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vcrnmept : and fo Bynkerflioek fays ; Ho- 
tomanus argues in his famous fifth queftion 
which, he fays, was not always obferved in 
the Dutch alliance; but gives fon^e inftances 
where it has been allowed, and others where 
it has not. The city of Groningen, which 
was feized by the Spaniards, was forgotten 
in the treaty of Utrecht, 1579, V^^ being 
again conquered by the Prince of Orange, it 
returned to its old alliance, and fo it is ex- 
prefsly provided by the 2d §. of the laws 
given to Groningen, the 22d of July, 1594. 
The towns of Gelderland and Utrecht which^ 
in the year 1672 were feized by the French, 
but afterwards forfaken and recovered, are 
more relative to the cafe of pojiliminium : after 
they had fubmitted to the power of the enemy, 
they loll their right of alliance, and then it 
was right to order their commiflioners not to 
come any more to the college of the States 
General; but thefe towns being recovered, 
they feem to be returned, by the laws of poji^ 
timinium, to the fame alliance, and in the fame 
manner, in which they were before; and 
when they were returned, not only thofe parts 
of the commonwealth, which had been 
forced away, and afterwards reftored, but 
alfo all thofe which were taken from the 
enemy came into the (late of alliance and 
friend (hip. The States General, indeed, d6. 
creed, on the 20th of April, 1674, that tKofe 
provinces (hould have rank and places re- 
ftored to them, as they had before they were 
taken, but yet one voice in the council of the 

02, 
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States General was taken from the people 
of Gelderland, and other things difallowed, 
before they were received into alliance ; and * 
they were ordered to fwear to the alliance 
anew, as if they had not been in it before. 
But this decree impofed an injuftice upon 
thofc provinces: for, by the cuftom of na- 
tions, every thing ought to have been reflored 
to them which they had before the capture^ 
pofiliminium requiring it of very right ; and 
if it be due of right, nothing can be kept 
back ; if it be not due of right, why fhould 
any thing be given? 

When the States General had feized various 
places in the Brazils, and elfewhere, which 
were in pofleflion of the Spaniards, but had 
formerly belonged to the Portuguefe, before 
the Spaniards got pofleflion of their country, 
it was exprefled in the ten years truce, the 
i2th of January, 1641, between the Portu- 
guefe and the States General, that nothing 
fhould be demanded of the States for the 
Portuguefe, by right of pojiliminium, or even 
as Portuguefe. Notwithfl:anding this flipu- 
I^tion, in the year 1657, the Portuguefe took 
fome places from the Dutch in America, on 
which the Dutch fent AmbaflJadors into 
Portugal to demand fatisfaftion. The Por- 
tuguefe anfwercd them that the ten years 
J)eing expired, the aiticles for the truce were 
of. no force, and that they neither could nor 
would refl:ore thofe places to them, yet they 
were ready to pay the States a certain fum 
of money for them ; but the ambafladors of 
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the States General refufing this, war was de- 
clared againft the Portuguefe, the 2 2d of 
Odober, 1657, and this queftion was after- 
wards fettled by a peace between thofe two 
powers, the 6th of Auguft, 1661. Thefe 
cafes are mentioned by Bynkerflioek,* who 
thinks the demand of the Portuguefe of their 
own places isjuft; becaufe the States con- 
fefled that the kingdom of Portugal did not 
belong to the Spaniards. Add to this that 
the Portuguefe were allies of the States Ge- 
neral in the war with Spain ; and fo, in ab- 
folute right of Portuguefe, the places which 
had come into the power of the States Gene- 
ral, returned, by po/lliminium, to the Portu- 
guefe. At that time, indeed, in which they 
came into the power of the States, there were 
no Kings of Portugal ; yet, after they were 
in their power, why ought not thofe things 
to return to the kingdom of Portugal, which 
had been taken from their allies, faving to 
the States the expences they had been at in 
taking them? to which perhaps the peace 
of the 6th of Auguft, 1 66 1 may relate. 



• Qu. Jur, Pub. 1. I.e. 16. 
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CHAP. XVII. 

Of Private Capture; and how far the 
Employers of Privateers^ or the State whence 
they come^ are hound for any Injury d9ne by 
the Perfons employed therein^ Difcuffion of 
the Quejlion, if a Ship, not having a Comm'if^ 
fion as a Privateer^ takes Booty, to whom 
it belongs ? 

T>RIVATE capture h a part of public jufl 
tice, not only, becaufe it cannot be ob- 
tained without public authority, but alfo 
becaufe the controverfies arifing from it often 
difturb the commonwealth j and princes by 
turns allow of it, although the Romans did 
not allow of captures by pri^^te perfons, and 
Cato thought that he, who could not be a 
Roman foldier, could not lawfully kill an 
enemy of the Roman people. Yet the law 
of Solon was in ufe among them, as Gaios 
fays,* by which private perfons had power 
to enter into companies to plunder. It has 
been an old cuftom for princes to make ufe 
of their private, as well as their public 
ftrength againft the enemy. Formerly in 
the United Netherlands, there were private 
perfons who ufed fhipsof war of their own, 
and to whom rewards were given out of the 
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public treafury in proportion to their ex- 
pence ; (/) and at the time they kept them 
up ; befides what they got out of the (hips 
which were taken and retaken by them. 
Thefe fhips were then called cruizers, and 
wereufed much againft the Spaniards; and, 
fince that time, feveral perfons have gone 6ut 
in their own fliips, with their own mariners 
and foldiers, and at their own expence, merely 
for the plunder they can get from the enemy, 
and thefe ufed to be called capers^ or free^ 
hooters^ but are now denominated privateers, 
Albericus Gentilis in his book de Advoca-^ 
iione Hifpanica^^^ calls them pirates ; but, 
however, ungenerous the firft ufe of them 
may be, they cannot deferve that name • be- 
caufe they aft by public authority, and have 
a public commiflion from the admiralty, and 
are under particular regulations, and give 
Security to obferve thofe regulations, and 
frequently have their Commiflions taken from 
them when they abufe or exceed their au- 
thority. 



(z) Thus, the States General, during the latter part of 
their war with Spain, furnifhed their privateers with 
confiderable loans of money, half yearly. (Edi£b5 of 
1643 & 1645, in " Groot Placaat Boek." vol. 1. p. 984.) 
In the^ year 1589, Queen Elizibcth lent Sir Francis 
Drake fome (hips of war, and even granted him the fum 
of 30,0061. (De Thou's Hiftory of his own limes, anno 
1589.) At prefent, indeed, the fhips are permitted to be 
manned by a certain proportion of foreign feamen, not 
exceeding t hue- fourths ; and, who after two years fer- 
vice during war are entitled to all the privileges of Bri- 
tilh fubjeds. 13 George 2. c. 3. J. 2. — Editor. 
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The method ufually obfervcd by thcfe prU 
vateers is, to enter into an agreement between 
t;he owners, , the captain and other officers, 
and the mariners on board, refpedting the 
ihares of the plunder taken from the enemy, 
and the rules and orders to be obferved in 
the cruifes, and the fitting out the fhips and 
providing them with provifions and all ne- 
ceflaries from time to time ; w hich agree- 
ments are valid. But it will be neceflary to 
confider, whether agreements, entered into 
by privateers with other captains for the 
partner ihip of prizes, which they (hall take 
feparately are valid or not? If they are knt 
put only to cruife for plunder, and have no 
other orders, they cannot certainly do any 
thing without the confent of the owners ; 
what Gaius fays of the laws of Solon, that 
the agreements of fucb as go out to plunder are 
valid^ is to be underftood of thofe who go out 
in their own right, in' their o^Yn (hips ; in 
which cafe, as owners, they may certainly 
make what agreements they pleafe. Bynker^ 
flioek * mentions a fuit of great concern 
which happened 6i\ this head, which came to 
ajudgment upon a review. " A privateer 
belonging to Titius, and another belonging to 
MeviuSy took ajhip from the enemy in cimpany 
together; and tben^ as Meviusfaid, the captains 
of both the privateers agreed, that -all the refl 
of the booty which tbtyfhould take, fhould be in 
common between them. Afterwards they went 



* Bynk, Qu. Jur. Pub. 1. i.c, lo. 



801 

out again, and thejhip . of Tiiius takes another 
of the enemy* sjbips alone, which Mevius con^ 
tends is in partnerjioip by virtue of that agree^ 
ment. Titius denies that the prize which was 
taken feparately was in partnerjhtp ; and if it 
was fo agreed, he fays that agreement was not a 
legal one, andfo it was determined at Flujhing ; 
but when Mevius appealed to the fupr erne coun^ 
cil, he cajl Titius there, the 3d. of March, 
1696 ;" and that fentence of the council was 
confirmed by the judgment on the review, 
the 4th of Odlober, 1697: but he agrees 
with the opinion of Fluftiing, and thinks the 
other opinion and judgment wrong, becaufe 
the captain could not by his agreement bind 
Titius who was the owner; and he fays, that 
on fcarching the records he finds that this 
queftion in law was fiot moved or difcuflcd 
on the review, but it was only confidered 
whether it was agreed by each captain, that 
all prizes Ihould be in common, though taken 
feparately, or that only which one took in the 
other's prefence. Put the cafe that the 
agreement was, that all prizes were to be in 
common, yet he is of opinion, the agreement 
of the captain could not bind Titius. The 
captain was fent out by him that he might 
have the gain or bear the lofs alone, and he 
ordered him only to cruize, not that he fhould 
contracH: a partnerfhip either to his gain or 
lofs, for Titius himfelf muft agree if he 
would have Mevius for a partner; whatever, 
therefore, the captain did, he djd without 
order, and therefore it could not bind his em- 
ployer. It may be faid, that if Mevius had* 
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taken another prize alone, there would have 
been no difficulty to perfuade Titius that he 
Ihould come in for a part; but then Mevius 
might have defended himfelf as Titius does 
now. The firft prize was taken by their 
common force, by the accidental means of 
their being together; and the divifion of that 
prize is effedled by the operation of law, 
founded on jufticc and reafon, and not by any 
agreement between the captains. 

It is worth enquiring into the partnerdiip 
of booty, where one or more fhips take a 
fhip belonging to the enemy, and there are 
other fliips prcfent, without engaging when 
the prize is taken : and there feems to be no 
objedion, but that if the enemy's (hip is not 
yet taken, I may come up and aflift in the 
capture; and on this head Bynkerflioek men- 
tions a form wliich the States General gave in 
the year 1633, to their privaieers who cruized 
againft the Spaniards in America; that the 
privateers ^ov\\di not fliare in any prizes taken 
by the (liips of the American Company, un- 
lefs they were called to allift in the capture; 
but if privateers (hould be called in to affift 
the company's fhip, and they fliould take a 
prize together, it fhould be divided between, 
them according to the fize and Ibength of 
the captors: if the ftrength was equal, each 
was to have half; othervvife, it was to be 
divided in a geometrical proportion. 

Suppofc two or mxore privateers chafe a 
fhip belonging to the enemy, and one takes 
her? or, if by accident more are p'refent, 
but are only fpedlators, not adors, and one 
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takes her? There are fome who allow a 
(hare to all who were fimply prefent, and 
only in. fight, though along way off; but 
Bynkerftioek was of another opinion : for, as 
he fays, the queftioii is not in what manner 
Ihe was taken, but who took her. We do 
not, fays he, admit a fort or a caftle into a 
fhare, though perliaps the prize might be 
faid to be taken by the fear of them, (k) 
Indeed, if the other fliip engages the enemy, 
there feems to be an accidental partnerfhip 
contradled, and therefore what as taken by 
means of their common force, may be in 
common between them : and in this cafe it is 
not confidered how much every one fought, 
but whether he fought, and by that means 
contributed to the conqueft. 

If feveral merchant (hips make an agree- 
ment, as they often do, for their mutual de- 
fence, it may be a queftion whether, if one 
of thefe (hips takes a prize, it is in common, 
or is the fole property of him who takes it ? 
Bynkcrflioek, fays that, when this matter 
adually happened, the council of Holland 
were of opinion, that th^ prize belonged to 
the (hip only who took her : for this was not 
deemed a right of partnerfhip, but a general 



(k) And, vice vcrja, it has recently been held that a 
fleet of Indiamen were not entitled to fhare, as joint cap- 
tors, in the conqueft of a fort, although their appear- 
ance ill fight contributed to intimidate the enemy (who 
believed them to be ihips of war) to Surrender, See the 
ca(e of the Cape of Good Hope, in 2 Robiriron's Ad- 
piirahy Reports, pp. 2J4 — 291,— £iii<?r. 
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average; with which opinion he agrees: for 
this agreement was entered into for the faJce 
of avoiding damage> and not with a view to 
profit; there was no agreement as to gain^ 
cither exprefs or implied, and tacit agree- 
ments are not to be fuppofed, unlefs the very 
nature of the thing requires them.* 

The next queftion to be examined is, how 
far the employers of privateers^ or the ftate 
whence they come, are bound for any injury 
done by the perfons employed therein ? It 
hath always been a cuftom, fince the ufe 
of privateers hath been general, that the com- 
manders of fuch (hips fhould give fecurity. 
for their good condud: under their com- 
miflions. Bynkerfhoek f fpecifies feveral 
forts of fecurity which were given among the 
Dutch. In 1597 they gave Caution in the 
admiralty not to proceed to the damage of 
their friends ; in 1633, when the States Ge- 
neral allowed of them againft the Spaniards 
in America, they were diredled to give fecu- 
rity, but it was not exprefled by whom to be 
given, whether by the captain, the owners, 
or both : but the right was preferved of bring- 
ing an adlion, by thofc who are injured, 
againft the captains and others, who (hould do 
the damage. And although it is not men- 
tioned by whom fecurity is to be given, ytt^ 
he thinks, it was to be by the captain only, 
becaufe it was his duty to bring the prize in- 



• Bynk. Qu. Jur. Pub. 1. 1, c. 18. 
+ Bynk. Qu. Jur. Pub. 1. i. c. 19* 
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to the port whence he failed, and alfo becaufc 
in two decrees, 1622 and 1627, it is faid the 
captain Ihould give fecurity in 10,000, the 
owners in 1 2,000 florins, which 12,000 florins 
were to be for any damage which might be 
done by the /)r/ w/^^r : and by the edidt of 
1627, it was added that if the 12,000 florins 
were not fufficient to anfwer the damage 
done, recourfe fhould be had to the 10,000 
given by the captain. But the treaty of the 
the ifl: of December, 1674, and other treaties 
have been concluded between Great Britain 
and the States General, and other different 
powers: and, therefore, lince that time in 
Great Britain and all her fettlements, as well 
as in all places fubjedt to the powers with 
whom fuch treaties fubfi ft, before any /)r;w- 
teer can receive a commiflion, the commander 
is obliged to enter before a competent judge, 
good and fufficient fecurity by able and re- 
fponfible men, who have no part or intereft 
in fuch ftiip, in 1500/. fterling, 15,500 
guilders, and when they have above 150 
men, then 3,000/. or 33,000 guilders, that 
they will give full fatisfad:ion for any damage 
or injuries which they fliall commit in their 
courfes at fea, contrary to that treaty, or any- 
other treaty between the fame powers ; upon 
pain of revocation, and annulling of their 
commiflions ; and the fliip is alfo made liable 
for fuch damage as they fhall do. (/) Thus, 



(/) In France, the fecurity given by privateers is by 
the '* Ordonnance de la marine^** fixed at 15,000 livrcs ; ii^ 
DcnmarH, (by the ^d article of the Ordinance of 1710} 
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(incc the treaty in 1674, the law flands be- 
tween thefe two powers. 

This being premifed, by whom is any 
damage done by thefc frivateers to be made 
good ? for inftance, if a privateer takes a 
(hip belonging to a friend, and they, who 
lliould prefcrve her and condudt her, intruft 
her to unfkilful hands, and the (hip is loft; 
can the owners of the (hip taken make the 
captain, the fcciirity, and the employers 
pay the full value of the fliip? As to the 
captain there fecms to be no doubt but he is 
anfwerable for the full damage : for he was 
ordered to plunder the enemy, itbt our 
friends; if therefore, he plunders the latter^ 
he exceeds his command, and is bound to 
make good the damage. With regard to the 
fecurity, as they are bound only in a certain 
fum, they cannot fuffer beyond that fum, and 
that only for the very thing, for which they 
are fecurity : if they had been fecurity for 
bringing the booty into the port they failed 
from, when that was performed, they would 
be difcharged, and it would not concern them 
whether it was taken rightfully or wrongfully; 
vnlefs they had been fecurity for this par- 
ticular. As to the owners, Bynkerfhoek 
mentions a cafe which happened in Holland. 
Five fhips of Holland took one Venetian, 



at ^00 ecus or crowns ; and in Spain (by the firft articla 
of the Ordinance of 1779) at 60,000 RcaUs dc Vdlon^ 
with an abatement according to particular ciicumdiancai 
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but took him wrongfully. The Venetians 
fir ft proceeded . againft rhe captains, and ob- 
tained a fentence by which they were ordered 
to reftore the fhip only ; but, the ftiip not 
being reftored, they proceeded againft tfie 
owners of the five (hips, alledging that every 
one of them was liable to reftore the ftiip 
which was taken, with her loading, and fbould 
make good damages for the whole; upoa 
which the council of Holland, on the laft day 
of July, 1603, condemned the owners in the 
whole, to reftore the Ihip and cargo : and if 
thefe were not to be found, then to pay the 
value of them : but exprefsly adding that 
execution of that fentence was to be done 
upon thofe five ftiips which took the Vene- 
tian ; for the owners were not bound beyond that. 
Bynkerfboek, however, does not approve of 
this opinion, and thinks thstt if employers 
fend out a mafter to plunder,, and he plunders 
wrongfully, the employers are afifweraWe for 
the whole damage given; the Tr\after, who 
phinders by command, is placed over the/>r/- 
^ at eery and he, who placed him over, by th^ 
very aft agrees to every thing the perfon he 
fo fet over does, whether good or bad ; and 
-he argues, that damages are given againft the 
owner of a Ihip for Wages, upon the ad: of 
the mafter, becaufe he did the bufinefs for 
which his command was given him : for, had 
he done any thing elfe, it would not havfe 
affedled the owner ; and he who appoints a 
captain of a privateer^ knows his duty con^ 
fifts in plundering; and if he plunders wrong- 
fully, the owner is anfwerable for it ; that is> 
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for the whole damage, to the laft farthing; 
and muft impute it to his own fault in put- 
ting in fuch a pcj fon : of this you may fee 
his reafoning at large, in the \^th Chapter of 
his firjl Book of Qjiejlions of public Jujlice. 

From what has been faid, it is plain that 
the employers or owners are not bound if the 
mafter is not put into the fhip to plunder ; if 
he is, they are bound not only to the value of 
the fliips, but alfo the fecurity entered into is 
forfeited : but farther than this I fliould thint 
the owners are not bound . However, by the 
treaty of London in 1674, between Great 
Britain and the States General, not only the 
fum in which fecurity fhall be given is men- 
tioned, but alfo the conditions of fuch fecu<- 
rity, that they will give full fatisfaftion for 
any damage or injuries which they ftiall com^ 
mit in their courfes at fea, contrary to treaty ; 
and the Ihip was thereby made liable; but 
nothing is faid of the owners. 

The next queftion then, which arifes, is, 
how far the ftate, which grants fuch commif- 
fion to fuch privateer^ is refponfible for all 
unlawful adis done by the perfons {o intruited 
with fuch commiflion. Grotius * fay^ kings 
and magiftrates are bound to make repara- 
tion, if they do not ufe fuch means as they 
may and ought, to prevent robberies and pi- 
racy. And he mentions that he was alked 
the queftion concerning a cafe that happened 
when the States General had granted com- 
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miffions to feveral privateers^ fome of which 
had made prizes on their friends^ and de- 
ferted their native country ; roved about upon 
the feas, and would not return, though re- 
called ; whether the States were bound to make 
reparation^ either for employing fuch lawlefs 
men, or not taking bail or fecurity of them, 
that they (hould not exceed their commiflion : 
to which he anfwered, " That the States were 
no farther obliged than to punijh or deliver 
up the delinquents, if they could be taken ^ 
" and t9 make over to the perfons injured a right 
«* to the goods of tbefe pirates ; inafmuch as the 
" States were neither the caufe of this depredation, 
** nor had any band in it, but had exprefsly prohi^ 
** bited the injuring of their friends. That they 
" ^ere not in any way obliged to require fecurity, 
**fince they may, even without exprefs com^ 
*• miffions, give all their fubjcfis free liberty to 
*' take as many prizes as they can from their 
" enemy, as was formerly done. Nor can, fays 
'^ he, fuch a licence be accounted the caufe of 
" this injury done to our friends : nor could it 
'* beforefeen that thefc men Xi-oulJ prove rogues, 
^' nor can we altogether avoid the employing of 
** dijhonejl men y for then it would be impqjfible 
** to raije an army.** 

And he goes on further, *' Nor are kings, 
",fays he, bound to make reparation, if their 
**foldiers either by fea or land, /hall do their 
" allies any jjiamage, contrary to their command: 
** .A^j if ^^^y ^^^ ^'^ bound to make reparation 
*^ for what his minijlerorfervant does without his 
*' fault, it is not according to the law of nations, 
" but accorM?7i! to ibe civil law. and even that 

p 
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'* civil law is nol general: it regards only the- 
*^ maflers of Jhips^ and Jome other s^ for far/t^ 
" cular reajons. And tbus^ fays he, balh ibis 
*' cafe been determined by the judges of the Ju^ 
" preme court, againft certain Pomeranians, and 
*' that according to precedents of adjudged cafes 
*' of the like nature, two ages before.*^ 

Thus it appears from the determinations 
of the courts of Holland, the treaties, and 
from reafon itfelf, that the owners or em- 
ployers oi privateers are not anfwerable, far- 
ther than the fecurity given, and the value 
of the fhips, for any damage done by the cap- 
tain contrary to their orders ; and the rtz&m, 
of this cafe differs from the common cafe of 
maflers of merchant fhips, this being go- 
verned by the laws and cuftoms of natiijns, 
and the other being direcfled by the civil law. 
But, even in the other cafe of merchant 
ships, the owners are not refponfible for any 
thing done contrary to their orders either 
exprefs, or implied : for every thing which 
tends to the loading, unloading, navigating, 
and refitting the fi^ip, if not done by the ex- 
prefs orders, are piefumed to be done by a 
tacit confcnt of the owners, becaufe the very 
nature of the thing requires it ; for, without 
it, commerce could not be carried on. But, 
in the cafe of privateers, the orders for plun- 
dering the enemy can, by no conflrudtion, be 
the means of the plundering a friend, as it 
is exprefsly directed that they fliall plunder 
the enemy : and the plundering of a fuend is 
no w-ay cfTential to the bufinefs in hancK And, 
for the reafons above, mentioned by Grotius, 
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It Appears that the Prince or State whence the 
privateers are fent out, are not bound to mak6 
reparation, either for employing fuch per- 
fons; or, even not taking fecurity; unlefs 
they negled to ufe fuch means, as they may 
and ought, to prevent robberies and piracies* 
There remains ftill another queftion, viz. 
If a fliip, not having any commiflion, takes 
booty, to whom it belongs ? Does it belong 
to the owners of the ftiip who hired her out ? 
becaufe the enemy's ftiip was taken with his 
fliip and guns, and he looked upon the mafter 
and mariners as hired, by which means it ap- 
pears that fhe was fcized by his fhip, arms, 
and men. It does not belong to the mafter 
and mariners, becaufe they have no right to 
demand any thing more than their hire ; nor 
does it belong to the perfon who hires the 
fhip, becaufe he hired it only to carry his 
merchandize, and not for any other reafon. 
But, may not the booty belong to the mafter 
and mariners, becaufe it was taken by their 
valour and bravery ; and not to the owners 
of the fl'^ip and cargo, becaufe none of thefe 
hired their labour to plunder, which is wholly 
out of the cafe of hire upon freight : or 
would the booty belong to the freighter ? be- 
caufe he had the fliips, guns, mariners, and 
their lal our, in hire, not only to carry his mer- 
chandize, but therewith to defend the ftiip 
and merchandize : wherefore the defence is 
to be taken in every cafe, not as a niere driv-^ 
in^ thifcnemy away, but as a feizing him that 
he may not do miichief ; and that it does not 
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belong to the owners^ nor to the mafter and 
mariners, becaufc they ought all to be con- 
tent with their refpeAive hire. Thefe are 
the reafons by which each will fupport his 
claim, (m) 

The opinion of Bynkerfhoek feems to fiu 
vour the mailer and mariners : although he 
inftanccs fome determinations to the contrary^ 
to wit, one in the year 1633, whereby the 
American Company, in fuch a cafe^ decreed 
a moiety of the fhip and cargo to themfelves^ 
but determined nothing as to the reft. An- 
other, where a tenth was given to the mari- 
ners ; andj after dedud:ing this tenths one 
half was given to the owners of the (hip; and 
the other half to the owners of the cargo» 
bccaufe their orders were the means of the 
Ihip failing there : therefore the owners of 
the cargo were not to be in a worfe condition 
than the owners of the fhip ; and if the (hip 
had becjx Icfs fiiccefsful, the cargo would have 
runarifquc. However, notwithllanding thefe 
reafons, he is of opinion, that the prize be- 
longs entirely ro thcfc who take it; unlefs 
they take it by commiilion, or being put in 
command for that purpofc by others. The. 
labour of the mailer and mariners is, indeed, 
hired; but it is to tranfport the goods and 



(m) In England, however, the 2 2d and 23d of 
Charles II. c. 1 1, require the produce of a prize, made 
under the circumftances above ftjted, to be dsided be- 
tween thj crew of tho (hip and the owners, inlhe fame 
niaiin r as is ufual in the calc of captures by privateers. 
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navigate the ftiip : therefore, vhat acjvantagc 
arifes from that carriage, belongs to them 
for whole ufe their labour ^as hired, but 
neither they nor the owners of the fliip are 
entitled to the booty ; becaufe the failors did 
not go out for that purpofe, and whatever is 
extriniic from the Contrad:, belongs to the 
perfcms contraded with. He inftances in a 
perfon in command ; he who receives the 
command, will not impute it to him who 
placed. him in command, that he is robbed 
by highwaymen, or Irft his goods by fhip- 
wreck, or is taken 'fey his*©wn lazinefs, or that 
of thofe about him, by which he is put lo fome 
^xpence ; for this is rather to be imputed to 
chance than to the command. PaOlus*fays 
all thefe lofles follow the perfon employed, 
therefore the gain and advantage, acciden- 
tally happening by means of that command, 
fhpuld follow him alfo; which is certainly 
ri^t, for if he is to bear the lofs or punifli- 
ment of his indolence, negle<S, or cowardice ; 
why fhould he not have the reward or gain 
of his a<ftivity, care, and bravery ? The fame 
Paulus -j- gives this further inftance ; •' If Sem^ 
pronius, fayis he, commands Tiiius to carry 
any thing to Mevius^ and Titius finds money 
*' in the way^ or extorts any thing from a high- 
*' wayman tvho would have robbed him, the mo-* 
*' my he founds or what he exported from the 
*' highwayman, does not l?elong to Sempronius, 
** though what hefent might be in danger of b€- 

#». . 

* De Jur. B & P. 1. 26. §. 6. 
t Ibid, I. 10, de Rom. Jur. 
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' ing lo/l by ibe way ; for what be did was not 
^ in confequence of the command given by S«»- 

pronitts, but was merely accident al^ and ow* 

ing to bis ozvn conduSl.** 

Bynkcrfhoek alfo gives us a cafe of a cap- 
tain of a troop of horfe, who had lent a horfe ' 
to a trooper who was going to fight ; and the 
foldicr got plunder ; but the court of Bruflels 
refufed to allow the captain part of the 
plunder which the foldier took. Petrinus 
Bellus ♦ and Zouch -f are of a different opi- 
nion. But Bynkerihoek thinks the decifion 
was right, unlefs k was 'agreed beforehand 
whether the trooper fhould fight or not, 
" Grotius \ diflinguifhes between tbe alts wbicif 
*^ in a war are truly public and private aSs, 
" that are done by tbe occajion of a public war. 
*' By thefe private aUs, fays he, tbe goods of 
'* an enemy principally and dire£ily belong to the 
*^ private ptrfons : by the other ^ to tbe peoj^le. 
" \ And further (diftinguifhing betM- een thiljgs 
*' moveable and things immoveable) things 
*' moveable, fays he, whether with or without 
*' life, are eilher taken in public fervice, or out 
" of it. If they were not taken in public fervice^ 
^^ they are the private captain's. Thus 'it is^ fays 
*' he, when folditrs take any thing from their 
*\ enemies, when they are not upon duty, or exe^ 
'* cuti}ig the commands of their captain, but do^ 
** ing what any other perf on might do, or by a 



• De re Militar, pt. 4 vol. 8. n. 8^W f.q, 
t Oe Jure Fee. pt. 2:1. §§. 8, 9, 17. 
J De Jiircli.& i\ 1. Q. §. iQ. 
§ ISicL ^. 12 nn, 1 and 2. 
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'^ bare permifjion^ what is thus taken is lawful 
** prize to the captors^ hecaufe they do not take 
*< them as fervants of the public.*' And the 
Italians diftinguifli this by a different name 
from other plunder taken in fervice. Thus 
it appears from thefe authorities, that things 
takei^ with a commiffion, or fpecial order for 
that purpofe, belong to the perfons who took 
them; and indeed reafon feems to confirm 
thefe opinidns. The foldiers, in this cafe, 
were not dping the bufinefs for which they 
were hiredj and therefore the public who 
hired them have no right to the capture. In 
regard to the matter and mariners of the 
mtrchant fhip, they were hired to navigate 
*the fhip and tranfport the goods ; and it is of 
no confequence for the owners of the fhip 
and goods to fay that they ought to have 
a ihare of the prize, on account of the rifque 
whiqh their fhip and their goods run in the 
engigement ; for, if it had not' been for the 
bravery of the matter and mariners, the fhip 
and goods would have been taken : was the 
ftiip, indeed, fuppofed to feek the enemy, 
the reafon would be different ; but thi^law 
is only meant of fuch (hips as are met with 
by the enemy in the due courfe to their 
dettined port: for, fhould fuch fhips, with- 
out any commiflion, or fpecial orders, go 
out of their courfe to cruize after the enemy, 
they might run the rifque of being deemed 
pirates, and punifhed as fuch. And this is 
the meaning of d^uffendorf, *• who has been 
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underftood by fome to contradidl this opi- 
nion: for he fpcaks of thofe who' go ouc 
cnly to plunder without public authority ; not 
of thofe^ who, whilft they are attacked by the 
enemy, attack him too; or of thofe who 
come at plunder by accident ; which is the 
fubjedl here rreatcd of. Therefore, * both 
Grotius and Puffendorf feem to have been 
miftaken by Bellus and Zouch. The defence* 
of the (hip, as has been before obferved, is 
to be taken, not as a mere driving qf the 
enemy away, but as a feizure of hkn, that he 
might not do mifchief. ' 



CHAP. XVIII. 

0/ the Method of trying Prizes taken in 
IVar: Appeals and Cost^ 

^S, by the •law of nations, two power* at 
war have a right to make prizes of the 
Ihips, goods and effccls of each other, upon 
the high feas ; whatever is the property of the 
enenjy, may be acquired by capture at fta ; 
but the property of a friend cannot be taken, 
provided he objerves his neutrality. That is, 
provided he does not aflift either party in 
fuch a manner as to enable them to carry on 
and protradt the war. But as, in the courfe 
of a war, fhips, goods and things belonging 
to our friends may happen to be unlawfully 
taken ; or they may be fo blended with 
other goods and things of the enemy as may 
render it difficult to determine whether they 
are lawful prize or not; therefore, by the 
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maritime law of all nations, univerfallyand im- 
memorially received, there is an eftablilhed 
method of determining this point, which is 
this. 

Befire the Jbip, or goods y can he dijpojei of 
ly the captgr, there mujl be a regular judicial 
proceeding, whermn both parties may be beard s 
and condemnation thereupon as prize, in a court * 
of admiral^ judging by the Law of Nations 
and Treaties. 

The proper and regular court for thofe 
condemnations, is the court of that Jiate to 
whom the captor bekngs. 

The evidence to acquit or condemn, with, 
or without, cofts or damages, mull, in the 
firft inftance, come merely from the ihip 
taken, viz. the papers on board, and the exa~ 
mination on oath of the matter and other 
principal officers ; for which purpofe, there 
are officers of admiralty in all the confiderable 
fea ports of every maritime power at war^ 
to examine the captains and other principal 
officers of every Ihip, brought in as prize, 
upon general and impartial interrogatories. 
If there does not thence appear ground to 
condemn, as enemy's property, or conttkiband 
goods going to the enemy, thergjnup: be an 
acquittal, unlefs, from the aforrfSd evidence, 
the property fhill appear fo doubtful, that ic 
is reafonable to go into further proof thereof. 

A claim of Ihip, or goods, muft be fup- 
ported by the oath of f bmc perfon, at lead as 
to belief. 

The law of nations requires good faith? 
every ihip, therefore, muft be provided with 
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complete and genuine papers ; and the maftcr at 
Icaft Ihould be privy to the truth of the 
tranfadlion^ to enforce thefe rules. 

If there be fale or colourable papers^ {m) 
if any papers be thrown overboard; (») if the 
mailer and officers examined in preparatorio, 
grofsly prevaricate / if proper Jbip^s papers are 
not on board ; {o) or if the' mailer and crew 
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(m) Such as double fea letters, the one from friendly 
powers, and the other from the enemy. Martems^j; 
•* Effav on Privateers," chap. II. §. zi.^^Editar, 

{n) On approach of the privateer ; Martens w^yu^r^, 
with the treaties there cited. In Briti(h courts of ad^ 
miralty, fupprcHlon of papers always eccafionB fufpi- 
cion : it is a rule, by the modern law of nations, that 
no neutral mafler is at liberty to deftroy any papers ; 
nor will they (if they do deftroy them) be permitted to 
explain away fuch fuppreflion, by faying that " they 
** were only private letters." The prefent learned >udge 
of the court of admiralty has oblerved that " in all 
** cafes, it muft be confidcrcd as a proof of male fides ; 
" and where that appears, it is an univejfal rule to pre- 
** fume the worft againft thofe who are convi6led of it. 
«* It will always be fuppofed, that fuch letters relate to 
** the ftiip or cargo ; and that it was of material confe- 

quenne to fome interefts, that they (hould be deftroy- 

ed." The Two Brothers, M^ClouJky, i Rob. Adm. 
Rep. i33f 134. 

(0) Formerly in France, and ftill in Sweden, thofe pji- 
pers only are abfolutely admitted, which were produced 
to the privateer on the main fea ; but in England and 
Denmark they are admiffible ; though, if they only 
prove that the fliip is not liable to condemnation, the 
captor is liable to pay the cods of fuit. 'I hey are like- 
wife in Spain, provided it be latisfi£lorily fhewn that 
thcpaptrs were not produced by accidents and not 
through any fault or negleft. Martens* " Effiy on Pri- 
vateers/' chap. II. .$. 27. — Editor. 
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cannot fay (/)), whether the fliip or cargo be 
the property of a friend or enemy, the law 
of nations allows, according to the different 
degrees of milbehaviour, or fufpicion, (arifing 
from the fault pf the (hip taken, and other 
circumftances of the cafe) coft to be paid, 
or not to be received, by the claimant in 
cafe of acquittal and reftitution. On the 
other hand^ if a feizure is mad^ without 
probable caufe, the captor is adjudged to pay 
cofts and damages : for which purpofe, all 
privateers are obliged to give fecurity(9) for 
their good behaviour; and this'is referred to 
and exprefsly ftipulated by many treaties*. 

Though from the fliip's papers, and the 
preparatory examinations, the property does 
not fufficiently appear to ' be neutral, the 
claimant , is often indulged with time, to 



{p) By the regulations of the Britlfh Admiralty, if 
any witneffes refuie to be examined, they are liable to 
imprifonment «f their perfons for contempt ; beiide 
which, their conduft involves the confifcation of the 
fhip and cargo. " Regulations for the obfervance of 
prize-commifli oners," art. i. in the late Sir James 
Marriott's " Formulare,'* p. 382. 

(q) Sec the amount of the Turns, required as fuch fe- 
curities by dificrent maritime powers, fpecified /upra 
pp. 205, 206 — Editor . 

• Treaties between England and Holland, the J7tli 
of February, 1668, Art, 13. — the ift ot December, 
1674, cirt, 10.— between England and Trance, at St. 
Germain's, the 24th of Decembir, 1667, art. 10.— 
Treaty of commerce at Ryfwitk, September 20th, 
1697, between France and Holland, 'art. 30.-*— Treaty 
of commerce at Utrecht, the 31ft of March, 1713, be- 
tween Great Britain and France, art, 5:9. 
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fend over affidavits to fupply that defeA : if 
he will not Ihew the property, by fuf&cieiu: 
affidavits, to be neutrals it is prefumed to 
belong to the enemy. Where the property 
appears from evidence not on board tlu: 
ihip; the captor is juftiiied in bringing her 
in, and excufed paying cofts^ becaufe he is 
not in fault ; or, according to the circum- 
llances of the cafe, may be juftly iniitled to 
receive his cods. 

If the fentence of the court of Admiralty 
be thought erroneous, there is in every ma- 
ritinie country, a fuperior court of rtwicw, 
confiding of the moft confiderable perfons ; 
to which the parties, who think themfelves 
aggrieved, may appeal; and this fuperior 
court judges by the fame rule which governs 
the court of Admiralty, viz. the law of na- 
tions, and the treaties fubfifting with that 
neutral power, whofe fubjedt is a party before 
them. 

If no appeal is offered, it is an acknow-. 
ledgment of the juflice of the fentence by 
the parties themfelves, and conclufive. 

This manner of trial and adjudication is 
fupported, alluded to, and enforced by many 
treaties*. Where the fhip appears to be 



• With refpeft to Courts of Admiralty, adjudging 
prizes taken by thole of their own nation, and with re- 
ipeft to the witneires to be examined in thofe cale», the 
following treaties, — treaty between England and Hol- 
land, the 17th of February, 1668, art. 9 and 14 the 

ift of December, 1674, an. 11. — the 29th of April, 
1689, art* 12 and 13.— between England and Spain, the 



neutral, and the cargo, or part of it, ap- 
pears plainly and clearly from the bills of 
lading and papers on board, to be the pro- 
perty of the enemy; the Ihip is reftpred, 
with freight, for fuch of the goods as are 
condemned: but if there are contraband 
goods on board, or the cargo, or part of it, 
does not appear manifeftly from the bills of' 
lading, and fhip's papers to belong to the 
enemy, then no freignt is allowed. And, 
where the (hip, or the cargo, or part of it, 
are liable to be condemned, there no cofts 
can be allowed, becaufe the fhip was rightly 
brought in. 

Where the party does not fwear at all, or 
fwears evafively, it is plain he lends his name 
to cover the enemy's property. 



23d of May, 1667, art. 23. Treaty of commerce at 
Ryfvvick, the 20th of September, 1697. — Between 
France and Holland, art, 26 and 31. — England and 
Franpe, the 3d of November,- 1655, art. 17 and 18.— 
Between the lame, 1632, art. 5 and ^. — 1677. ^^^' 1*"^ 
Treaty of commerce^ between Great Britain and France 
at Utrecht, 17139 art. 26 and 30, — Between England 
and Denmark, the 29th of November, 1669, art. 23, 
34. — Heineccius dc navibus ob veH, vetit, mere, cofnmifsm 
c. 2. §, 17 and 18. — Duke of Ncwc a (lie's letter to the 
Pruflian Ambaflador, 1753, ff. 13 and 14, 
. With refpeft to reviews and appeals,— Treaty be- 
tween England and Holland, the ift of December, 
1674, art. 12, as it is explained by art. 2. of the treaty 
at Weflminfter, the 6th of February, 1715. — England 
and France, at St. Germains, the 24th of February, 
1677, Art. 12.— Treaty of commerce at Ryfwick, the 
20th of September, 1697, between France and Holland, 
An', 33 — Ditto at Utrecht, the 31ft of March, 1713, 
let ween Great Britain and France, Art, 31 and 32. 
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CHAP. XIX. 

fPTyetber it is lawful /^ insure /A^ Property 
of the Enemy, or to inlist Soldiers in the 
Country of a Friend. 

m 

TN all trading countries, contraBs of in^ 
fiirance are now become very common ; 
yet we do not find the name of it, nor the 
thing itfelf, mentioned in the Roman law : 
the reafon of which was, perhaps, that com- 
merce was not carried on fb extenfively by 
the Romans, or that they proteAed their 
trade from plunderers by their fleets; or that 
the grcntnefs of their empire being fpread in 
every fea they traded in, it took away all fear 
of the enem^y *. But there was the danger 
of the fca then as well as now: in thofc 
times, indeed, they did not fail fo far from 
the (here in jj^cneral ; and it is not fo cuf- 
ternary, even with us now, to injure coafling 
veflels, as thofe which go to a great diftancc 
from land. We find, indeed, in Suctoa^us, 
that Claudius, in a Icarcity of provifions, not 
only gave great encouragement to thofe who 
built (hips for trade, but propofed certain 
profits to the merchants, and took the lofs 
upon himfclf, if any happened to any of them 
by fiorms. This jrartook fomewhat of the 
nature of t>tfurd}jce^ but it was not the thing 



• Byiik. Qu. Jur. Pub. I. i. c 21. 
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we now mean by infuranct; which is no 
other than the interpq/ing of credit for the fake 
of a ftranger% in confideration of a certain fum 
paid. 

Agreeably lo this definition of infurance, it 
appears to be an invention^ that maritime af* 
fairs may be carried on to advantage, for a 
fmall expence: and, as the infurer takes upon 
himfelf the danger of the enemy, and there- 
by renders navigation more eafily, fafely, 
and conveniently, carried on by the infured, 
it is plain that the reafon of war altogether, 
requires that the infurance of the enemy's 
fhrp's, merchandize, or other goods, be not 
allowed. When the States General were at 
war with Spain, the ift of April, in the year 
1622, they proclaimed all infurances void 
which were made before or after the edidr, 
by the inhabitants of the united Netherlands, 
upon goods belonging to fubjedls of the King 
of Spain ; laying a penalty of one hundred 
pounds, Flemifli, on all who Ihould do fo : 
which feems very juft, becaufe, in all declara- 
tions of zvar^ every one is commanded to do 
as much damage to the enemy as he can ; fo 
that he is alfo forbid to confult the con- 
vcnicncy of the enemy. The general law of 
war requires it. 

It vvijl, perhaps, be, — nay it has been— ral- 
Icdged, that fuch infurances bring more profit 
than damaore to the infurers ; and therefore^ 
it is more profit to us than to the enemy ; 
and that policy requires we fhould admit of 
this fccming abfurdity, as the nation is a 
gainer by it. It appears to be a matter of 
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much uncertainty, whether it brings more 
profit to the injiirers / but, admitting it to be 
the cafe that it did, it does not therefore fol- 
low, that the nation or ftate is a gainer, but 
it would rather follow', that the nation is a 
lofer, bccaufe the gain of the infurer muft 
proceed from the fafety in which the ene- 
my's trade is carried on ; and if there are 
few or no captures of the enemy's property, 
the expence of the nation for taking that 
property from the enemy is fo far loft, and , 
the enemy has the advantage; and if the 
nation does not fit out Ihips of war and 
privateers ^ and fend them to cruize upon the 
enemy, no injur ance will be neceffary to be 
made at all; fo that, upon this principle 
only, unlefs the gain by the infurance is more 
than equal to the expence of the national 
armaments, the enemy muft be a gainer 
by this method of infuring. Again, when 
captures are taken from the enemy, which 
arc infurcd by fubjccls of our own Itate, the 
lofs then, or the greatcft part of it, does not 
fall upon the enemy, but upon the infurer, 
who is only another nicniber of the fame 
ftatc. Therefore, although the captor, in 
fuch cafe, has gained what the infurer has 
loft, yet I he ftatc is not a gainer, 'and confe- 
quently the enemy is no greater fufferer, 
than our ftate is thereby a gainer: but, pof- 
fibly, an example may more clearly illuftratc 
this matter. Siippofc A. a French merchant, 
has a fliip and cargo, value £. ro,ooo, which 
he was to fci^d frcm Havre de Grace, to the 
ifland of Martinico in the Weft Indies ; but. 
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Hot caring to tun (6 great a rifque, and being 
unable to get infurance in his own (late, as 
they are at war with the Englifh; an Eng- 
lilhman infures his Ihip and cargo, at £ .20 
per cent, which is £ . 2000 prcfiiium* The 
ihip and cargo are taken by a man of war or 
privateer belonging to Great Britain: the 
infurer then pays £. 10,000, which the cap- 
tor gains; but the infurer, having received 
£*. 2000 premium, is out of pocket only 
^. 8000, fo that the enemy lofes only ^. 2000, 
the premium he paid the infurer, and confe- 
quently the (late gains no more than that 
£.2000; as the other ^f , 8ooo, which the 
captor gains, is lod by the infurer, and it is 
only a Ihifting of hands from, one member of 
the flate to another, and no gain from the 
enemy. 

But to carry this matter dill farther; the 
enemy may get this premium of £. 2000 r^-/«- 
fured by the fame means he got the fir ft 
£. 10,000 infured. So that then the matter 
will ftand thus : for re^infurance of £. 2000, 
at £. 10 per cent, there is paid £. 400. The 
lofs happening, the re-infurer p^iys £, 1600, 
nett to the enemy, after deducting the pre^ 
mium ; fo that, by this means, the enemy*s 
lofs is no more than £. 400, on infuring the 
£• 10,000 on his (hip and cargo. Confe- 
quently we hereby a(ri(l our enemy, and en- 
able him to carry on the war with more eafe 
to himfelf : I might alfo infift upon the 
temptation it is to give intelligence to the 
enemy, and the frauds they commit in tfiip 
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property infured: but that is not my prefcnt 
dcfign. I am aware there are many argu-> 
ments made ufc of to prove the advantages 
arifing from this method of infuring: as, 
however, I think they tend more to prove a 
private than a public advantage, I (hall not 
here mention them; but fliall content myfelf 
with obferving, in general, that the Dutch, 
who are a people that have feldom over- 
looked any advantages to themfelves in trade, 
have always thought it neceflary to prohibit 
this kind of in/urance: and, did not the 
French find their account in our injuring 
their property, they would certainly have 
had fome method of infuring sunong them- 
felves. 

The States General, by ah cdidl publifhe4 
the 13th of May, 1622, direfted, that th? 
cdid, which was publilhed the ift of April, 
in the fame year^ fliould be (o for reftraincd^ 
as that it Ihould relate only to infuranccs 
made after the ift of April, which feems, 
indeed, a tacit admiilion of the legality of 
fuch injur ances^ when not prohibited by aiiy 
fpecial law : for otherwife, thbfe two, which 
were made before any fpecial prohibition^ 
were void, as well as thofe declared fo by 
the edid df the ill of April; but, though 
the penalty very properly relates to future 
time, yet it does not abfolutely follow, that 
the ad of injuring is therefore admitted to be 
legal till prohibited by a fpecial law, becaiUlc 
the conftant ufe of preceding times hath re- 
'teived the praftice; for fuch a pradice would 
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not amount to fuch a cuftom as Would make 
a law, unlefs that pradtice had alfo received 
the authority of public judgment; fo that, 
fince the reafon of war was the ground of 
the laft edidt of the 1 3th of May, and it was 
no new law : that interpretation, as Bynker- 
fhoek obferves, by which the former opinion 
was altered, might be faid rather to be ait 
error, than taken for a law. To fupport this 
opinion, he mentions an edi6t of the States, 
• proclaimed the 31ft of December, 1657, (as 
agreeable to the right of war) that they Ihould 
not injure the goods of the Portuguefe, who 
were their enemies ; but he difapproves the 
general prohibition of every thing which was 
carried to Portugal, or brought from thence ; 
becaufe, if thofe things belonged to ftrangers, 
there would be no reafon for prohibit- 
ing their goods from being injured by our 
own fubjedls ; and becaufe it is not lawful to 
prohibit commerce by ftrangers with our ene- 
my, except as to contraband goods, which it 
is certainly unlawful to injure for either friend 
or enemy. He mentions an edid of the fame 
fort in the i»ar againft France in 1689, ^^^^ 
another in the w^r with England in 1695^ 
The cafe then feems to be thus: thefhips 
and goods, which by right of war may b? 
feized and condemned, to whomfoever they 
belong at laft, may not be injured ; but, if 
they might not be feized and condemned, 
there feems no reafon why they may not be 
infured. Bynkerflioek fays^ fo we determine^* 
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meaning, I fuppofe, the States General, and 
the admiralty there; as, when he gives his 
own private opinion, he always fpeaks in the 
Angular number. 

It was the opinion of Grotius to the Coun- 
cil of Holland *, that he, who ignorantly 
infures on contraband goods, is not bound 
to the lofs : or, fays Bynkerfhoek, if it be 
cxprefsly mentioned, that they were contra-- 
band^ or enemy's goods which were injured^ 
even then would not the injurer be bound ; 
becaufe the contradl is void, and depends 
merely upon the will of the parties to fulRl it 
or not, and what is merely voluntary cannot 
be compelled to be executed. And any one 
who has injured tc h.m, whoever is owner of the 
goods which he injures \ or, as the Roman 
law expreiTes it, lo him^ to whom the goods he^ 
longy and he happens to bean enemy to whom 
the goods belong, the injurer is not bound for 
the injurancey becaufe thofe general w^ords do 
not include the enemy- which Bynkerfhoek 
fays was the opinion of two Dutch lawyers, 
given to fome merchants of Antwerp and 
Middleburgh f. Thus it appears that by 
the right of war^ it is not lawful to injure 
the enemy's goods, or any goods which arc 
liable to feizure and confifcation. 

The next queftion is, whether it is lawful 
to enlrji Joldiers in the country of a friend ? 
and this is to be confidered in a double light. 
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Firft, as to fuch cf the fubjcfls of a friend 
zs are/oldiers; and next, iuch as are notyi?/- 
diers. As to the firft, it is undoubtedly ' 
againft all reafon and juftice to enliji a/oldier 
that is in the army of a prince, with whom 
we are in friendftiip, and to tempt him either 
by entreaty or money, to defert his own 
prince and come into our army. This is 
being the caufe of defertion ; the promoters 
of which are often puniftied equally with the 
deferters, and fome nations hold it to be 
treafon ; but it is another diftindl point, 
whether a prince, who is a friend, in the go- 
vernment of a people who are friends to him, 
can enliji thofe who are notfoldierSi and em- 
ploy them in war againft his enemies? If a 
prince enjoins his fubjeds not to leave the 
ftate, nor engage in w^r under other princes, 
they cannot rightly be hired by other princes ; 
but where there is no fuch prohibition, or no 
agreement between the ftates and the fubjedls 
for that purpofe, as there is not among many 
European nations, it feems to b^ lawful for 
fubjeds to leave their ftate, to go into another, 
and to enter into the army of another prince. 
Of this opinion is Grotius : * The Mufco- 
vites, fays he, have no fuch thing allowed 
them ; we may enter into a civil fociety under 
fuch conditions, and the cuftom of the place 
has the force of fuch an agreement. It is not 
allowable by the cuftom of England ; nor do 
the Chinefe allow it. What is meant here. 
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IS what would naturally obtain^ were there 
no agreement to the contrary ; nor is it meant 
here of going out of one part of the flate into 
another j but out of the whole ftate, or out 
of the whole extent of the dominion of the 
fovercign. Louis theXlVth^of France, by an 
cdidof the 13th of Auguft, 1669, declared it 
a forfeiture of life and goods, if any French- 
man, without hii leave, fhould leave France 
with a dcfign not to return again, though be-^ 
fore that time, it was lawful fo to do. 
Where, therefore, it is lawful to go over, to 
the government of another prince, it is alfo 
lawful to get a living there by every honefl: 
means ; and why not by war, by land, or fea ? 
The Dutch have no law to prevent it, and 
therefore they may enter inj:o foreign fervice ; 
but this is here meant of princes in amity, 
for nobody allows of afliftance to an enemy, 
by hiring him men either by land or fea ; and 
that is prohibited by many edidlsof the States 
General • * 

If, therefore, the fubjefts of any ftate, 
whofe afliftance we do not want in war, and 
who have no law to hinder them from chang- 
ing the ftate, may rightly give military af- 
liftance to a prince who is a friend i why 
may not that prince, who is a friend, juftly 
bire that afliftance out of the people of a 
nation who is his friend? If it be lawful 
to let out to hire; it is lawful to bir^. Byn- 
kcrftioek fays if is the f^mt mth /oldiers as 
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jwith warlike inftruments. The ftate, who 
hires them, may employ them againft the 
friends of thofe in whofc country he hired 
them, with whom he may happen to be at 
war : it may happen, indeed, that he may at 
laft ufe them againft ourfelves. As to the 
firft, fays he, we Ihould behave equally to 
each friend ; as in warlike ftores, thefe may 
not be carried to either of our friends, but 
we fell them to each friend without fraudj 
though we know they are enemies to another; 
and though we know they will ufe them 
againft each other in war. As to the fecond 
particular, the prefent condition of the ftate, 
fays he, is to be regarded ; and, unlefs this 
will permit, neither the laws of friendfhip, 
nor treaties (which among many allies forbid 
itj will require it. He fays, the Dutch have 
no law againft leaving the ftate; and that 
many in his memory have entered into the 
feavice of other princes by land or fea ; but 
fuch princes were friends to the ftate. Yet 
no one can enli/i foldicrs there without the 
confent of the States ; and he mentions an 
edicftof the i8th of January, 1529, for that 
purpofe, when the Danes, Swedes, and Muf- 
covites enlijled foldiers in the Netherlands 
without the confent of the ftates ; the States 
General, the iftof Auguft, 161 2, proclaimed' 
that no one, the Swedes, Danes, and Mufco- 
vites by name, ftiould do it, without con- 
fent of the States in writivg ; and, if they even 
had fuch writing, that it ftiould not extend 
to ihok/oldiers of the ftate who ftiould defert 
their colours ; directing, that if s^ny one ftiould 
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offend, he (hould fufFcr death, or fomt other 
arbitrary punilhment : and he mentions fevcv 
ral other edicSts of a fimilar natut«. 

Thus, it feems, that where there is n* 
law or cuftom to the contrary, people may^ 
leave their own country, and enter into the 
fervice of a {\\tc in amity with their country ; 
but foreign ftates may not enli/l in the country 
of that friend, without leave of the prince or 
ftate. 



CHAP. XX. 

SECT. I. Rfghi of Insurers after 

Ransom, ^c. 
IL CoiiTRiBVTiONS towards LoJ/es. 

III. Loan on conquered Land. 

IV. Hostages. 

SECT. I. 

IVbat Right Insurers have after Ransom^ 
or leaving the ^hif by the Enemy. 

TT has been a queftion concerning things 
which have been left by the enemy, or 
ranfomed from them, efpecially of (hips and 
merchandize, whether thofe who have paid 
freight-money, or have injured the Ihip and 
goods, have any right left in the (hips or 
goods forfaken or ranfomed ? Bynker(hoek* 
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mentions two opinions of the council of HoU 
Jand ; * which fay, that if the enemy forfakes 
the fhip, or the mafter hath ranfomed her, 
£he is to be confidered as new fhip ; and it is 
as if the whole was loft, becaufc (he has been 
reduced within the power of the enemy; 
therefore the creditors for the freight-money 
and the injurers are bound for the whole, fo 
that they have no right left in the fhip and 
goods fo returned. But he differs from thefe 
opinions; becaufe, fays he, they are bound 
only for the damage which is done, and 
therefore only for the expence of faving the 
fhip, or the ranfom money for the redeeming 
it. Philip the Second, of Spain, in the 27th 
$. of the \jaiW%o{ Injur ances^ the 20th of Janu- 
ary, 1570, forbids the treating with pirates 
for ranfom, by which he allows they may 
treat with proper enemies; and, as this is 
wholly relative to infurances^ it is to fhew 
that injurers are not otherwife bound for the 
ranjom money; otherwife it would be in vain 
to direcS it, Pomponius fays, that redemp^ 
Hon gives the power of returning, not the right 
of changing the poftliminium. f There is 
ufually a claufe in inftruments of infurance, 
relative to ranjoms, which fhews them as 
much for the advantage of the injurers as of 
the owners. The damage done is fo much 
as is loft, or paid for ranjom. If a fhip taken 
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was already brought into port^ and con^ 
demnedf and then a redemption foUo^edj 
this would^ indeed^ be a new purchase. 



SECT. II. 

Contributions towards Lojfes ty Land and 

Sea. 

TT is a maxim^ that all who receive benefit* 
(hall contribute tovf^rd^ the lols; that isj 
where feveral pcrfons have engaged their 
property together in the fame rilque^ and 
part is faved by means of the other part being 
loft ; the part fo faved, muft contribute to- 
wards the lofs. If a fliip happens to be taken, 
and the mafter, to redeem the fhip and lading 
out of the enemy's or pirate's hands, promifes 
them a certain fum of money, for performance 
whereof himfelf becomes a pledge or captive 
in the cuftody of the captor; in thi$ cafe he 
is to be redcfmed at the coft and charges of 
the (hip: lading and money, if there be any 
in her, is alfo contributary, according to each 
man's intercft for his ranfom. * So, if part 
of the goods are taken by an enemy, or by 
letters of marque and reprifals, (ontribution 
muft be paid.-j- 
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When the biftiop of Munfter in the year 
1665, and 1666, lud feized, laid wafle^ and 
plundered certain places belonging to the 
States General ; and the French, fays Bynker^ 
fhoek, who came thither to afli^ the ftates, 
did not behave much better ; the people 
whofe towns had been plundered and laid 
wafte, applied to the States to repair the 
damage ; upoit which the council of the 
ftates give it as their opinion, that it ought 
not to be granted ; that the public bore a 
proportionable fhare of the expence from the 
time the enemy had pofleffion of the places ; 
and as to the reft, it was to be afcribed to 
fate, and the calamities of war; which it 
brings to the country wherein it happens. 
Afterwards the fame council altered their 
opinions, and thought there was reafon for 
allowing fomething more; efpecially the 
payments, which were made to prevent the 
enemy fetting the place in flames ; and, 
agreeably to this laft opinion, the ftates of 
Holland gave their voice, the 2 2d of Febru- 
ary, 1667. But Bynkerflioek thinks this 
opinion wrong as to the exaftions to prevent 
the flames. For, fays he, though it is cer- 
tain that the conflagration was thereby pre- 
vented, yet that it is unjuftly charged upon 
the reft of the confederates, who were in 
no fear from the fire : a whole fleet is not to 
contribute, if one fhip, to fave her hcrfelf, 
throws her cargo overboard., 
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SECT. III. 
Loan on conquered Land^ by whom to be paid. 

T^HE king of Spain borrowed money upon 
land, froni one who was a friend both to 
the King and to the States General. In the 
wjr they had with Spain, the States feized 
that land ; the council of Holland adjudged 
that ihf- pledge was extindl*. Bynkerfhoek, 
who reports this Cafef* is of a different 
opinion, i(dr, fays he, the States feized no- 
thing but what belonged to the King of 
Spain ; that is, the dominion and govern- 
ment. The King held the land only as bound 
for rhe money ; and fo the States feized it. 
If the King had fold part of the land to the 
States, the fecurity would hnve remained 
upon the whole to the creditor, as well 
againfl: the King, who was the feller, as 
againft the States, who were the purchafers, 
bccaufe the thing pafTes with the fecurity 
upon it; which is always fafe to a creditor 
who is a friend. The States have now feized 
the whole land, but they could not feize 
and condemn what belonged to their friend. 
If the Joan had belonged to an enemy, that 
too would have been feized by right of war^ 
and fo would be extind:. 
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In the year 1734, the Emperor, father of 
the Emprefs Queen of Hungary, borrowed 
'money upon the Duchy of Silefia, then part of 
his dominions, from the fubjedls of Great 
Britain in amity with the King of Pruflia. 
And by feveral treaties in 1742, and 1745, 
that country was ceded by the Emprefs 
Queen to the King of Pruflia, who was to 
pay the loan^ and the whole was to have been 
completely paid in 1745, but this was not 
complied with. In the year 1753, a large 
part of this fu7n being unpaid, the King of 
Pruflia refufed to pay it, and flopped it under 
pretence of reprifal for fome Pruflian fliips 
and goods alledged to have been wrongfully 
condemned by the admiralty of Great Bri- 
tain : and, the cafe being referred by the King 
of Great Britain to his judge of the Prero- 
gative Court, his advocate, attorney, and fo- 
licitor general, they reported their opinion, 
that the King of Pruflia was chargeable with 
that loan^ and could not lawfully flop it even 
Vi^ reprifals : and upon this opinion and re-^ 
port being tranfmitted by the King's Secretary 
of State the Duke of Newcafl:le to the Pruf- 
fian Ambafliidor, the loan was afterwards 
paid (r). It is certain that the evidlion or 
deftrudlion of a thing mortgaged does not ex- 
tinguifli the debt or difcharge the debtor: 
the King of Pruflia could not have fl:opped 



(r) So forcible were the arguments, prodticed in this 
mafterly piece of writing, that Montefquieu has rro* 
liouced it to be Reponft Jans rtpliquc^^Editar, 



this moneys if he had been at war ivith Gfeat 
Britain in 1753- But if he had been at war 
vfith Great Britain^ and had conquered Sileiia 
before the loan was due, that loan would 
have been feized by right of war. If, after 
default was made in payment by the mort- 
gagor, or his afligns, a war had broke out be- 
tween him and Great Britain, the loan could 
not have been confifcated as enemy's prc^iertyj 
becaufe, had it not been for the breach of the 
contraft, the money would not have been in 
his Pruilian Majefty's hand. 



SECT. IV. 

Hostages* 

'pO public treaties are fometimcs joined 
hojages, and pledges which arc a fort of 
accejfory. Hojiages are fuch perfons, as are 
either freely by their own confent, or by the 
power of their fovereign, delivered up to the 
enemy as a fecurity for the performance of 
feme aft to be done by the power to whom 
fuch hojiages is fubjedl. He, who is pot- 
feffcd of the fupreme civil power, has a right 
over the adlions, and the gocJds of the fub- 
jedls: but the prince or ftate.fhall be obliged 
to make fatisfadion, (fays Grotius) to him or 
hit friends, for any lofles he may fufler there- 
by ; and, if it be indifferent to the ftate^ 



239 

-which, of feveral perfons, goes as hojlages^ it 
ia^ beft to decide that by lots. But the lord 
of a fief has not this right over his vaflal^ 
unlefs he alfo be his fubjedt ; for the homage 
and obedience, that he owes him, does not 
extend fo far. 

An bojiage may be put to death by the ex- 
ternal, but not by the internal right of nations, 
unlefs he himfelf be guilty of a capital 
crime ; and he may, even by the right of 
nations, enjoy and leave his goods to his 
heirs. Hoftages may not be put to- death, 
becaufe no one having a power over his own 
life, can by any agreement whatfoever delegate 
that power to another : the reafons why this 
cruelty has ever happened are mentioned by 
hiftorians to be either retaliation^ or becaufe 
of an obftinate defence ; but thefe are rather 
motives than juftifying caufes.* 

It has been a queftion whether an bojiage 
may lawfully efcape ? and certainfy he may 
nor, if 'at firft, or fince, he hath engaged his 
word that he would not.f The diftindlion, 
indeed, feems to be, between fuch hojlages as 
voluntarily give themfelves up, and fuch as 
tre delivered by the ftate; neither of which 
can lawfully efcape; and therefore, if they 
do, they muft be delivered up by the ftate 
when they return home. But fuch as arc 
taken by force, may certainly make their 
efcape J (unlefs they have voluntarily given 



* Grotius De Jur. B. & P. 1. 3. c. 20. §. 52, 53, & 54, 
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their word not to do fb, in order to gain 
more liberty or fome indulgence:) for all 
agreements, extorted by violence, arc void of 
themfelves; and consequently he, who has 
been forced to make them againft his will, 
may immediately break his word, if bethinks 
he can do it with fafety. But, if he has en- 
gaged his word, he ought to keep it : Efi 
enim jus etiam hellicum^ fide/que juris jurandi 
f^pt cum hofte Jervanda. 
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